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[The purpose of this section is to report factually and appraise objec- 
tively the effect of those current events and trends—both military and 
civil—which have the strongest impact on capital earnings, value and 
productiveness. A notable discussion and editorial panel provides direct 
contact with those fields of economic activity on which are dependent 
the security of investment funds. Official reports, news and research 
from industrial and governmental as well as financial sources are 
reviewed currently, digested and reported by panel members, with 
collaboration of outside authorities. 

Through this forum the threads of common interests are brought 
together from the key lines, for constructive criticism and understand- 
ing of the relationship of economic events to the financial community.] 
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MAXIMIZING PRODUCTION — 
The shift from a defense program to 
a full fledged war economy places the 
spotlight on the No. I problem—the 
maximum expansion of production 
of war goods. President Roosevelt 
has called for a seven day week and 
twenty-four hour day in order to 
make available the instruments of 
war required by our armed forces 
and our allies. The immediate effect 
of getting plants on a 168 hour week 
will not be to increase production too 
substantially, because many vital 
plants have already been operating 
on that basis. However, the next few 
months will witness a fairly sharp in- 
crease in production, in accordance 
with the schedules prepared to date. 

This, of course, will be due only to 
a minor extent to the increased efforts 
now being put forth. The real impact 
of these new endeavors will not be 
reflected in the production figures for 


a number of months because of the 
time required to organize and to estab- 
lish the necessary facilities. A reduc- 
tion of strikes can play an important 
role to insure that the schedules al- 
ready laid out are achieved, and pos- 
sibly exceeded. Labor as well as other 
groups in the economy now recognize 
that they subordinate their group in- 
terests and objectives to the national 
objective of achieving maximum pro- 
duction to beat the “Slave States.” In 
any case where the two conflict, the 
first must give way. It will be necess- 
ary to move on all fronts in order to 
attain this goal. We have emphasized 
the types of action required many times 
during the past months. These mea- 
sures include: 


a) A complete and continuing inventory 
of available materials, men and plant 
facilities 


b) Intensive use of present facilities and 
labor (e.g. longer working week or 
more shifts; extension of subcontract- 





ing or pooling of machines, raw mate- 
rials, ete.—cf. York plan.) 
Stimulus to expand supplies through: 
subsidies, guaranteed prices, govern- 
ment financed plant expansion, amor- 
tization provisions 
Expansion in imports wherever pos- 
sible 
Better utilization of existing supplies 
through conservation measures, sub- 
stitutes, simplification, and standard- 
ization 

f) Controls over inventories 

g) Intensified retraining programs for 
labor 


The transition to a full war economy 
means that the government will have all 
the powers necessary to carry out such 
a program. Inevitably, large sections 
of the economy producing civilian goods 
will be adversely affected; in some un- 
employment will be acute. Inevitably, 
the economies in many communities will 
be rudely shattered. These are the 
costs of war. Any vestiges of “business 
as usual” or “strikes as usual” cannot 
be tolerated. We have the materials, 


the man power, the facilities—and now, 


the will to produce. This combination 
cannot be exceeded in any country, or 
any group of countries in the world. 


POST-WAR INCOME RESERVE— 
One problem that shall become of in- 
creasing importance is the rising volume 
of national income competing for a de- 
clining volume of consumer goods. It is 
widely recognized in government and in 
business circles that a large share of 
current purchasing power must be si- 
phoned out of the income stream if we 
are to accomplish several essential ob- 
jectives: fair stability of prices of con- 
tracted civilian supplies; avoidance of 
interference with war material produc- 
tivity; provision of a backlog of con- 
sumer demand when war boom lets down. 
Although increased tax revenues can be 
garnered it is highly unlikely that the 
yield will be adequate to meet the rapid- 
ly mounting war needs. 

There is some confusion between “so- 
cial security” taxes and “compulsory 
savings” or withholding taxes. The 
former are for specific social purposes 
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arising out of old age or unemployment. 
The latter have functions peculiarly 
adapted to wartime fiscal necessities, 
though probably able to use the same 
system for collection. The issue then 
is one of trading a share of one’s pres- 
ent income for future income, by pay- 
ing over to Uncle Sam such part of 
current income or increase thereof as 
may be deemed necessary to balance 
civilian productivity with purchasing 
power. Obviously, to the extent this 
can be done, the need for rationing, 
price controls, etc., is reduced. Be- 
sides, during the war is the time to ask 
and demand sacrifices — not afterward 
when the emotions run dry and when 
readjustments to peace economy may 
make them more difficult. From the 
excess of national income over con- 
sumer goods supplies, can be built a 
post-war reserve of immense value to 
individuals and industry both. 


To some extent this is now being 
done by sales to the public of defense 
bonds and stamps. But there is reason 
to believe we will soon find that volun- 
tary savings must be encouraged or 
forced savings adopted to meet the ever 
mounting deficit, or a severe price in- 
flation could not be avoided. For infla- 
tion is recognized as the major econ- 
omic devil that would make war costs 
and living costs soar or require ex- 
tremely difficult controls, and negative 
the value of savings and the entire so- 
cial security program. Before compul- 
sory savings plans are put into opera- 
tion—or as alternatives to them—every 
effort should be made, every incentive 
we can afford given, to accomplish this 
transfer of present “excess” income to 
the government by voluntary means. 
In the event that compulsory savings 
becomes necessary, voluntary action 
could be encouraged by giving credit, 
on any withholding levy basis, for 1: 
purchases of defense bonds; 2: pur- 
chases of insurance policies, or 3: de- 
posits in trust funds, where such policy 
premiums or trust deposits are invested 
wholly in government bonds. 


The necessary diversion could be 
achieved by appropriate provisions of 
the insurance or trust agreements, such 
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savings to be withheld until after the 
war (or for personal emergencies) ; 
though some might be retained longer, 
possibly through the potential tempo- 
rary post-war boom to the real let- 
down. Such a plan for deferred spend- 
ing could be one of our greatest assur- 
ances of continuity of employment of 
men, money, machines after the war. 


LICENSING OF BUSINESS—In the 
version of the price control bill passed 
by the House, the licensing provision 
which had been proposed by the admin- 
istration was not included. The tre- 
mendous agitation over this provision 
is essentially a tempest in a teapot. 
The powers requested would have en- 
abled the administrator to require lic- 
enses of all firms subject to price con- 
trol. These licenses were to be issued 
as a matter of right to any firm apply- 
ing for them, and could not be revoked 
until after at least two notices were 
sent by registered mail, and even then 
the licensee had recourse to the courts 
if the license was being revoked without 
adequate cause. These safeguards are 
much more adequate than those which 
have been provided in certain other 
bills passed by Congress under the 
stress of the emergency. Thus the Vin- 
son Act of last May, which gave the 
authority for priorities, set up no such 
protections and gave the priority auth- 
orities complete power of life and death 
over many industries and companies. 
As the events of the past two months 
have clearly indicated and as the sha- 
dows of the coming months portend, 
these priorities powers are being exer- 
cised, and many companies, especially 
small ones, are facing slow strangula- 
tion, if not immediate economic death. 

Licensing is an essential part of the 
price control mechanism in all leading 
countries in the world. On December 
lst, an intensive licensing scheme af- 
fecting some 200,000 distributors and 
manufacturers of food, clothing, shoes, 
etc. was instituted in Canada. Licens- 
ing has been used on a wide scale in 
Great Britain since the start of this 
war. That it is not an un-American in- 
stitution is indicated by the extensive 
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use of licensing by the United States 
Food Administration in World War I. 
All past experience indicates that the 
power to issue and revoke licenses is 
one of the most important enforcement 
mechanisms available to the authori- 
ties. Hence any price control bill that 
is finally enacted should include this 
provision. Apparently, many members 
voted against the licensing provision as 
a protest against price control, and as 
an indication of their distrust of plac- 
ing extensive powers in the hands of 
the present group of administrators. 

Basically, the problem comes down to 
the question of whether or not a price 
control bill should be enacted. If it 
should, the licensing provisions must 
be included. We have indicated in these 
columns on numerous occasions the rea- 
sons why a selective price control bill 
should be adopted, and that such a bill. 
should be adequate to achieve the ob- 
jective intended, rather than a form of 
window dressing, such as is involved in 
the bill passed by the House. Now that 
we are formally at war, there can be 
no valid arguments against the enact- 
ment of a price control law with the 
requisite powers. 


Watch Your Hat and Coat 
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War-Time Wage Policy and Private Enterprise 
Summary of Recent Discussion of the 
Capital Economy Panel of TRUSTS and ESTATES 


HAT causes underlie the present 

unrest of labor? The question with 
which owners of business (including in- 
vestment institutions) are concerned is: 
how much can you pay labor, stay in 
business, and obtain maximum produc- 
tivity. And if this productivity is to be 
long continued under private enterprise, 
the tools of production must be main- 
tained in repair and worth investing cap- 
ital in. The following conditions have 
been conducive to wage increases: 


a. National labor policy—e.g. the activi- 
ties of the NLRB and Defense Media- 
tion Board 

. Increased profits 
. Higher living costs 
. Forms of government contracts—e.g. 
cost plus fixed fees; insistence upon 
union labor, etc. 
. Limited supply of skilled labor 
. “Making hay while the sun shines.” 
g. Desire to rectify past grievances. 


Any policy that is to be effective must 
be designed to eliminate, or mitigate the 
consequences of, these causes. 

The ideal of labor in the past few years 
appears to have been to work less and 
to get more, which is obviously opposed 
to the best interests of the nation. More- 
over, the incentive of reward for per- 
formance has been removed in part by 
the union policy of advancement through 
seniority rather than by accomplishment. 
However, people sometimes will rise to 
their responsibilities, and it is to be 
hoped that labor leaders will recognize 
this. 


Possible Measures 


HE following measures have been 

suggested by various groups as af- 
fording the appropriate war-time wage 
policy: 


a. General wage ceilings 
b. Cost of living bonus 


. Tax (outright or withholding) on wage 
increases 
. Clear statement of policy (e.g. World 
War statement of National War Labor 
Board) 
- Moratorium on strikes for duration 
. Increase post-war security by setting 
up separation wage fund for post- 
war work, etc. 
. Compulsory waiting period before 
striking 
h. Compulsory arbitration 
i. Amendment of existing legislation 
(e.g. Wagner Act). 


Yardsticks to Test Proposals 


HE following yardsticks may be 
adopted to test any proposed wage 
policy: 

Does it induce the transfer of labor 
from non-essential industries with the 
least amount of hardship? Does it per- 
mit full use of present supply of labor? 
Does it insure labor peace? 

The profit motive, i.e. wage increases, 
alone, does not solve the problem. Ap- 
peal must also be made to the motive of 
“patriotism.” And labor will respond 
because labor’s stake in this war is as 
great if not greater than that of any 
other group. Although some labor fac- 
tions may be under the delusion that 
they will get through this war without 
too much sacrifice that is a fallacy which 
will soon be dispelled under the exigen- 
cies of a war economy. 


Notes on the Alternatives 


HAT induces labor to switch from 

one industry to another is not so 
much the immediate wage gain but the 
outlook as to the future. Since the prin- 
ciples of a free market cannot operate at 
the present time we must have priorities 
of labor. Moreover it takes time to train 
the necessary labor and hence the supply 
in a particular field might not be ex- 
panded very rapidly regardless of a sharp 
rise in wages. 
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Another alternative might be to pay 
excess wages directly to the union which 
would use the funds for re-training labor 
(as is done in some unions in this coun- 
try and England). 


A general wage ceiling would be im- 
practical with rising cost of living. But 
it might be desirable to apply such a ceil- 
ing to non-defense industries alone to 
encourage shift to defense production 
though there would be the difficulty of 
classification. 


This problem could also be approached 
from the viewpoint of fiscal policy. A 
sound fiscal policy would remove the 
greatest obstacles to sound labor and pro- 
duction policies. If the excess purchas- 
ing power created by defense work were 
taken away by taxation and non-infla- 
tionary borrowing, there would be less 
competition for the limited supply of 
civilian goods. If this means that cer- 
tain industries will have to shut down, 
then let the workers therein shift to 
defense plants. There should be no 
WPA so long as there are jobs avail- 
able. 


Even under a democratic system it 
would not be difficult to transplant labor 
because under most state social security 
laws, an unemployed person must seek 
employment anywhere in the state, not 
only in his community, or else be de- 
prived of the benefits of insurance. But 
the public might not permit strict appli- 
cation of such laws in the manner indi- 
cated. 


Finally to get the maximum coopera- 
tion from labor, we must dramatize the 


fact that the interest of labor is identi- 
cal with that of the community. 


Middle Course 


E must also have voluntary cooper- 

ation between industry and labor to 
achieve the best results. However, vol- 
untary action has not proved to be suffi- 
cient in any country at war. Maximum 
production may be achieved in either of 
two ways at the extreme: 

1. Retaining free enterprise, raising 
profits and wages, which is inflationary. 

2. Introducing rigid controls, includ- 
ing controls over labor. There is no war 
economy today that is not a controlled 
economy. Theoretically, every worker 
should be unionized and control of the 
unions be placed in the hands of the gov- 
ernment. 

As contrasted with these extremes, 
there is a middle of the road policy which 
would give play to the enterprise spirit 
in many parts of the economy, would 
adopt policies designed to encourage it 
(e.g. target price contracts), would 
recognize the need for extensive controls 
and would adopt the necessary measures 
to prevent an inflationary dissipation. 


Crowley Gets New Post 


Leo T. Crowley, chairman of the Federal 
Deposit Insurance Corporation, has been 
named by Attorney-General Biddle as head 
of a new division of the Justice Depart- 
ment, which will have functions comparable 
to those of the Alien Property Custodian 


of the first World War. Mr. Crowley will 
retain his present post. The new division 
will deal with patents and other property 
of Axis nations. 
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The Proposed Profit Restrictions 
What They Will Mean to Business 


DR. JULIUS HIRSCH 


Head of Germany’s Price Control Board in and after the first World War and 
former Secretary of Economics in various German Republican Governments 


T the end of September 1941, Sec- 

retary Morgenthau proposed to fix 
all corporate profits at 6% of the invested 
capital. Similar proposals had previous- 
ly been set forth earlier in 1941, but 
were twice rejected by the House Ways 
and Means Committee. This idea was 
openly opposed by Mr. Donald Nelson 
and Mr. Eccles on the ground that it 
would weaken incentive to increase de- 
fense and non-defense work. 

At the beginning of August 1941, Mr. 
Leon Henderson sponsored a related idea 
of indirect profit limitation in his “Em- 
ergency Price Bill.” The Bill enables 
the Administrator to place a price ceil- 
ing on commodities produced by firms 
which, after July 28th, 1941, show higher 
profits than before. (In the House ver- 
sion of the bill, the date was changed to 
October Ist.) 

On October 5, Congressman Gore pro- 
posed a limitation of all profits on de- 
fense contracts of any kind, at 8% of 
the costs of these defense orders. 

It seems probable that a step in that 
direction will be taken, or at least tried, 
by the beginning of 1942 at the latest. 


Three Possibilities 


HE idea of limiting profits is a direct 

corollary to the idea of limiting 
wages and prices. The Emergency 
Price Bill does not include a wages lim- 
itation, and when industrialists urged 
that wages be included, Price Adminis- 
trator Henderson answered that if wages 
were ceiled, the ceiling of profits would 
be a logical consequence. This, how- 
ever, was perhaps more an “argumentum 
ad homines.” 


The author wishes to express his 
thanks to Albert E. Meyer for assistance 
in preparing this study. 


The direct corollary to a wages ceiling 
is a price ceiling, not immediate profit 
confiscation. 

Within the limits of a price ceiling the 
possibility of making a profit is handled 
three ways: 

(1) When maximum prices or margins 
are fixed, the potential earnings existing 
between a seller’s costs and the ceiled 
price or margin is generally not even 
touched. : 

(2) Where the idea prevails that pro- 
fiteering is an outlaw practice, the pres- 
cription has been tried in the past that 
the maximum price should not be charged 
if and insofar as a fair profit level would 
thereby be exceeded. This same idea 
may be found in the first press release 
accompanying Price Schedule No. 1 of 
Administrator Henderson. Practically, 
this prescription proved to be unwork- 
able, as Germany found during World 
War I. Maximum prices became min- 
imum prices where a shortage of com- 
modities was the reason for fixing max- 
imum lists. 

The principal difference between a 
wages ceiling and a profit ceiling lies in 
the fact that the wage-earner must work 
anyhow, despite the ceiling of wages 
(provided it does not lower the standard 
of living too much), hence productivity 
of labor remains the same. On the other 
hand, capital, if the risk is not over- 
compensated by profit possibilities, stops 
working completely. 

(3) In most countries anti-profiteer- 
ing laws are enacted in an attempt to 
eliminate excessive profits. 

(a) They generally admit a cost cal- 
culation which includes compensation for 
the proprietor’s work, and a risk prem- 
ium; but a profit only equivalent to the 
net profit per unit in peace or pre-emerg- 
ency time. This, apparently, gives lower 
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net profits than before, if and when the 
number of units produced becomes less 
than in pre-emergency times. It gives 
higher profits, if and when the number 
of units of production or sale rises—as 
is the case in defense industries. In 
most countries, this result coincides with 
the desires of the authorities who try 
to stimulate the zeal of the defense pro- 
ducers by allowing them as good profits 
as public feeling admits. 

(b) The high total amounts of net 
profit that can accrue even under the 
normal fair price practice just described, 
led to the establishment of other restric- 
tions. The most usual is the excess pro- 
fit tax, which attempts to take back in 
taxes what has been accumulated above 
normal profits. The general feeling is 
that this may come too late to have any 
appreciable influence on the price devel- 
opment. It is, however, generally re- 
garded as a good and equitable means 
of financing emergency expenditure. 

Leon Henderson and Donald M. Nel- 
son in the Harvard Business Review, 
Summer 1941, proposed that a fair profit 
be such as gives about the same per- 
centage ratio to the capital working in 
a business as was obtained in pre-emerg- 
ency times. 


The German Example 


N 1934-1935 the Hitler government, 

after ceiling all wages, introduced a 
dividend ceiling. In principle, no com- 
pany was allowed to pay more than 6% 
of the nominal (paid up) capital in div- 
idends; companies that before that time 
had paid more, could pay up to 8%. 
Higher profits, however, were not con- 
fiscated, but went to a Reich’s loan fund 
and were paid out to the shareholders 
after two years, in the form of advance 
tax bonds (marketable with a certain 
percent discount). This form of ceiling 
was no confiscation. 

In 1941, however, the fair price regu- 
lation was expanded so that everyone 
who found that his profits had exceeded 
the “fair” level, had to pay “willingly” 
the whole excess amount to the Reich’s 
till. The explanation for this measure 
was that profits exceeding considerably 
the amounts shown in the balance sheets 
in the last years, are as a rule “unfair.” 
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Consequences of 8% Profit Ceiling 


HE Gore proposal will limit “all pro- 

fits derived from defense contracts, 
completed within the taxable year in 
which such tax is payable, in excess of 
8% of the cost... of performing such 
contracts.” This proposal has the same 
deficiency inherent with cost-plus con- 
tracts made on a percentage basis; that 
is, it induces the seller to make costs as 
high as possible, because thereby his dol- 
lar-and-cents profit becomes proportion- 
ately higher. Therefore, the cost-plus 
formula for bigger army contracts is 
made subject to special approval, and its 
use more and more limited. 


Moreover, in its present form the Gore 

Bill favors short-term trade and produc- 
tion, like wholesaling or tailoring. Here 
8% of the costs could be earned in 14 
days or four weeks, while in shipbuild- 
ing it would take 114 to 2 years to earn 
the same percentage. That is entirely 
uneconomic. It is not very probable 
that the Bill will be accepted in this 
form. 
‘' The authorities, when buying, have 
established standards of cost and calcu- 
lation which they have been using for 
many months. The problem of equal- 
ization between marginal producers and 
low cost producers is going to be tackled 
by the Emergency Price Bill, so the Gore 
Bill in principle tries to limit the profit 
for defense orders. Unfortunately, its 
methods lead to a way that is so far 
from establishing equality among the 
various suppliers, that it may not be 
regarded as a real practical solution of 
the problem. 

The Gore proposal which also contained 
the so-called Baruch plan was decisively 
rejected by the House. But this did not 
mean that the vote was especially direct- 
ed against the principle of profit limita- 
tion, but rather against the overall price, 
rent and wages ceiling. 


Profit Limit Emergency Price Bill 


HIS provision will probably have the 
effect of limiting dividend distribu- 
tion in those lines of business that re- 
main free of price ceilings. The old 
“undistributed profits tax” gave every 
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incentive to distribute dividends. The 
consequence of this provision in the 
price-fixing Bill may easily be that high 
profits may arise, as before, but may not 
be shown in high dividends. Some com- 
panies will attempt to divert earnings 
into reserve, thereby avoiding the earn- 
ings to be automatically reflected in high 
profits. It is less probable that the pro- 
visions of the price Bill will substantially 
reduce the actual profits and thereby curb 
price advance. 

In minor companies, ways will always 
be found to make money reserves avail- 
able for the main shareholders; either 
by paying them high salaries as company 
officials, or by putting the reserves in 
one way or the other at disposal for 
transactions of majority shareholders. 

In big companies, on the other hand, 
open and hidden reserves will increase 
the tendency towards the “managerial 
revolution” or the “general manager cap- 
italism.” The accrued and constantly 
accruing amounts of reserves strengthen 
the position of the managers of the com- 
panies. But the amounts earned remain 
at the disposal of the companies. What 
happens with these amounts after the 
emergency is over, remains to be seen. 
At any rate, they remain the company’s 
property. 


Consequences of Morgenthau Plan 


F much greater importance than all 
O other proposals is that urged by 
He proposes to 
fix all corporate profits at 6% of the 


Secretary Morgenthau. 


invested capital. Although it is doubt- 
ful that Mr. Morgenthau’s proposal will 
be enacted in its present form, it is most 
probable that a similar line of action will 
be taken, or at least tried at the begin- 
ning of 1942. Whatever the form of 
such legislation, the consequences are 
apt to take the following shape: 

(1) A procedure similar to that sug- 
gested by Mr. Morgenthau would be a 
decisive step towards socialization or 
confiscation of profits since the limit of 
profits could be made lower, or they 
might even be abolished altogether. 

(2) Business incentive to increase and 
improve productivity will probably be- 
come less. However, experience shows 
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that, while such curtailment of profits 
may curb business enterprise temporar- 
ily, it never totally annihilates it. A 
good businessman will always try to 
work in a more economic way, although 
he naturally wants to hold as much of 
the profit as possible within his business. 

(8) Expenditures will be made for 
services that ordinarily would not have 
been made. Concerns making good 
profits will try, under the pressure of 
profit confiscation, to use their excess 
profits to strengthen the position of 
their firms in the minds of the buying 
public through advertising in order to 
reap the benefits of goodwill after the 
emergency. The same holds true for 
additional buildings, replacements, and 
other plant improvements. As much 
rebuilding and improving will be done 
as the supply of materials and equip- 
ment allows. 

A general consequence of any such 
legislation as that proposed by Secre- 
tary Morgenthau is a natural tendency 
to increase the hidden reserves within the 
enterprise. The means used for this 
are numerous. In concerns making good 
profits, inventories will be evaluated at 
a much lower figure than they really are, 
and risk funds of various kinds will be 
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created, especially war risk funds which 
allow a justifiable increase. 


How Formula Works 


NDER the existing excess profits 

law, 50% of a company’s borrowed 
capital is to be added to the invested 
capital. Therefore, under the proposed 
legislation, one way of avoiding the ex- 
cess tax will be to hold large borrowings 
with a low interest rate, since 6% on one 
half of such indebtedness is exempt from 
excess tax. 

Furthermore, besides the face value 
of stock capital, under the proposed leg- 
islation, 6% on all surpluses or reserves 
is exempt under the formula of “in- 
vested capital.” It makes no difference 
whether these amounts are represented 
by real assets or partly exist in the form 
of insufficiently depreciated assets which 
were figured in the last boom time. 

The following example will show the 
consequences of the “invested capital” 
formula as used in the existing excess 
profits tax law. <A corporation may 
have $5,000,000 debts, $2,000,000 sur- 
plus, and $6,000,000 stock capital. This 
corporation could earn: 

$150,000 free, because of 6% exemp- 

tion of % of debt 
480,000 free, because of 6% exemp- 
tion on invested capital 


$630,000 Free of Excess tax, that is 
10%4% of the face value of 
the stock. 


Consequences for Investor 


N addition to the usual economic 

analysis, the investor must make an 
excess profits tax analysis before in- 
vesting money. In a time when almost 
all corporations show good earnings, 
this tax analysis may become the most 
important factor. 

For some shares the important ques- 
tion is the margin between the “in- 
vested capital” quotation and the actual 
quotation on the stock market. 

Thus the invested capital value per 
share for U. S. Steel common is about 
$115. They would be allowed excess- 
tax-free profits of $6.90 per share (not 
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including the indebtedness privilege). 
The quotation at the present time is 
about $50. Therefore, the excess-tax- 
free earnings could be figured at about 
14% of the present exchange quota- 
tion value. This means, that after de- 
ducting the ordinary corporation tax, 
the dividend of $4 per share could be 
distributed under the law proposed by 
Secretary Morgenthau. 

Investors, anticipating the Morgen- 
thau proposal, would switch their hold- 
ings from shares with high earning 
power and, consequently, with market 
quotations higher than the asset value 
per share, to the sound, average earn- 
ing investments, the book value of 
which is higher than the market quo- 
tations. This will happen mostly in 
the heavy industries. The investor will 
be most favored by the excess tax law 
when buying bonds with arrears with 
quotations under parity. 

If a concern has high earnings now, 
it may be able to pay off the full ar- 
rears, maybe 50% or more before any 
excess tax has to be paid. This is be- 
cause the full capital preferred stock, 
common stock, and 50% of the debts 
can earn 6% without paying excess tax, 
creating an income which can be many 
times h.gher than the full arrears. 


Decline of Corporate Form 


SPECIAL situation will be creat- 

ed in mining industries, where the 
natural resources like coal cannot be 
replaced. Nevertheless a depletion re- 
serve is usually set up out of the earn- 
ings in proportion to the volume of pro- 
duction. These amounts do not have to 
be spent for replacement; a good cash 
position, completely free from any taxa- 
tion, will here be created. It can even 
lead to partial cash repayments of the 
stock capital. A full repayment of debt, 
and consequently decreasing the interest 
payments, would increase the danger 
of approaching the limit of excess tax. 


Small and medium-sized corporations 
will also be forced to regard their prob- 
lems under the tax aspect. 


(a) The tendency to split one corpo- 
ration into several small ones may in- 
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crease, so that the exemption of the 
first $5,000 free of excess tax may be 
taken advantage of. 

(b) Service corporations are free 
from excess tax. So it will become 
more of an inducement to them under 
the existing excess tax to split the 
service business of a corporation. 

(c) There will be more and more em- 
ployees with high commissions on the 
business volume who have only to pay 
the personal taxes. 

(d) Corporations will liquidate and 
become partnerships or will split the 
high earning part of the business in 
partnerships and exist as corporations 
only for the purpose of handling the 
risk part of the business. 

The risk of incurring excess profits 
tax will be judged much higher in case 
of success than the risk of being in- 
volved in personal debts in case of 
failure. The usual corporate form will 
be less used in organizing new busi- 
nesses; private partnerships in new- 
founded firms will increase correspond- 


ingly. 


Higher corporation taxes are leading 
many corporations to consider the advis- 
ability of changing into partnerships or in- 
dividual proprietorships. In an article in 
the December issue of The Journal of Ac- 
countancy, William H. Whitney compares 
the tax and legal problems involved. 


SAN FRANCISCO 


Industry’s Profits Up 31% 
Over 1940 


Despite the heaviest taxes in their 
history, earnings of industrial corpor- 
ations have made substantial gains this 
year. In the December issue of the Fed- 
eral Reserve Board Bulletin it was re- 
vealed that for the first nine months of 
1941 earnings, after taxes, of 416 com- 
panies were 31% higher than in the 
same period last year. 


The largest profits increase took place 
in the iron and steel, aircraft, railway 
equipment, general industrial machinery, 
automobile and automobile accessories 
industries. 


“Earnings of 122 companies, on which 
data is available since 1939, after all 
charges and before taxes, were $1.2 bil- 
lion for the first nine months of 1941, 
an increase of approximately $300 mil- 
lion over last year and $770 million over 
the corresponding period of 1939; re- 
serves for federal taxes showed an in- 
crease of $550 million,” the board said. 
“Earnings after taxes also increased sub- 
stantially. For the 122 companies they 
were 25% larger in the first nine months 
of 1941 than in 1940 and nearly 60% 
larger than the corresponding period in 
1939.” - 
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Decentralized Cities 
Effects on Urban Real Estate Values 


HOMER HOYT 
Director of Research, Chicago Plan Commission 


HE value of one of the largest ele- 

ments of our national wealth—urban 
real estate in central metropolitan areas 
—is being impaired by a powerful set of 
decentralizing forces that is attracting 
the higher income groups of our central 
cities into suburban areas. Approxi- 
mately ten million homes within the cor- 
porate limits of cities are located on 
paved streets with easy access to schools, 
stores, and churches. The value of ap- 
proximately forty billion dollars repre- 
sented by these homes, however, is being 
depleted not only by normal physical 
depreciation but also by blight, either 
in its incipient or final stages. Homes 
that have a generation or more of re- 
maining useful economic life are losing 
value because the quality of the sur- 
rounding. neighborhood is deteriorating 
as a result of the influx of incongruous 
social and economic groups. 

There is practically no construction of 
new homes within these central areas be- 
cause it costs as much or more to build 
a house here as in a new outlying neigh- 
borhood, and the value of the house 
would frequently be less than its cost of 
construction because of the ageing struc- 
tures and declining neighborhood morale 
in the neighborhoods surrounding it. 


Net Yield and Reconstruction 


T the same time, the central retail 

areas are suffering from the with- 
drawal of families from the center to 
the periphery of cities. Office buildings 
which were overbuilt in the boom of the 
20s still have an abnormally high vacancy 
ratio and can earn a return on the in- 
vestment only when it is written down 
to % or % of reproduction cost. Al- 
though our great metropolitan centers 
thus present a picture of deteriorating 
physical structures, the ground on which 
the millions of urban buildings stand, 
which was. once valued on the basis of 


ever taller buildings and more intensive 
uses now, in a vast number of cases has 
only a problematical value. If a build- 
ing that will yield a surplus income for 
the land after the operating costs, taxes, 
interest, and depreciation on the cost of 
the building are allowed for, cannot be 
constructed now or in the reasonably 
near future, then the land itself is prac- 
tically worthless. 

While many central cities are thus in 
a static or declining condition, the far- 
flung suburban areas along concrete high- . 
ways are a scene of vigorous growth. 
These new peripheral developments, how- 
ever, are of a sprawling and spotty na- 
ture and instead of being concentrated 
along the main arteries of the suburban 
railroads are scattered almost at random 
over a wide belt adjoining the city lim- 
its. Hence all the owners of farms on 
the periphery of cities cannot reap the 
rise in value due to the conversion of 
farms into urban home sites. Today 
the speculative builder reaps the un- 
earned increment as a reward for his 
ingenuity in developing a cluster of 
homes along some distant highway, 
while vast tracts of more accessible land 
will continue to be used for raising crops 
for an indefinite period. 


Duplication of Facilities—and Costs 


S a result of the stimulation of 

building on the periphery, the metro- 
politan urban structure is acquiring a 
ramshackle and chaotic form. The cost 
of providing schools and public utilities 
is enormously increased by diffusion of 
people over a widespread area. The 
schools in the central cities are no longer 
used to their full capacity and the ex- 
pense of duplicating schools in the sub- 
urbs for the shifting population greatly 
increases the total cost of education. 
The central cities cannot reduce their ex- 
penditures in proportion to the losses of 
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population because it costs almost as 
much to operate half empty schools or 
to provide police and fire protection for 
streets with many vacant houses and va- 
cant lots as it does to furnish these ser- 
vices for streets solidly filled in with 
fully occupied houses. 

The causes of this exodus to the sub- 
urbs are the results of allowing affairs 
to take their natural course without any 
social control. The family of moderate 
means can frequently live more cheaply 
outside the central areas of large cities 
and can find people in its own economic 
and social class in these new neighbor- 
hoods. It is cheaper to live in these out- 
lying neighborhoods because the cost of 
land is lower, taxes are lower, and the 
rates for building labor are frequently 
less. Also the home builder in many 
cases can use cheaper materials such as 
wood, where brick construction might be 
required in the city. The suburban 
dweller can obtain city conveniences by 
the means of auto and rapid transit, with 
concrete roads, septic tanks, power driven 
pumps and electricity so that he does 
not need to live in areas provided with 
central sewers and water systems to ob- 
tain urban advantages. 


The Place of Industrial Plants 


HIS residential decentralization has 
been accompanied by industrial and 
commercial decentralization. The fac- 
tories now tend to move to sites along 
belt lines on the outer edge of the cen- 
tral city. The cheap land available for 
industry on the periphery of the metrop- 
olis permits the construction of one- 
story factory buildings in which the man- 
ufacturing processes can be conducted in 
one continuous flow without a break in 
production at each floor level. Industries 
just beyond the city limits are also free 
from restrictions imposed by city build- 
ing codes, zoning ordinances and fire reg- 
ulations. Taxes are also usually lower. 
While escaping the disadvantages of 
the cramped city block pattern, the high 
city land costs, high city taxes, and the 
expense and inconvenience of city build- 
ing codes, zoning ordinances and other 
regulations, the industries in the zone 
just outside the city retain the advan- 
tages of the metropolis, or access to a 
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great metropolitan pool of labor and 
proximity to the network of transporta- 
tion converging upon the central city 
by rail or water. 

Commercial decentralization, or the 
rapid growth of outlying business sub- 
centers at the expense of central or down- 
town stores and shops has also accom- 
panied this outward movement of popu- 
lation. Prior to 1915, in the heyday of 
the legitimate stage and when the large 
central department store had first reach- 
ed its full development, the functions of 
amusement, shopping for clothing, furni- 
ture and household requirements except 
food, and banking were concentrated 
mainly in the downtown area. Neigh- 
borhood shopping centers now provide 
the same entertainment, the same choice 
of merchandise, and the same banking 
facilities, through branches, that could 
formerly be obtained only in the central 
business district. While the downtown 
shopping center is still paramount in the 
field of finance and retail trade, it no 
longer holds its former monopoly. 


Post-War Opportunity 


HIS trend towards the suburbs, 

based on powerful motives of eco- 
nomic advantage and social prestige 
which appeal strongly to the individual 
family in making a decision regarding 
purchase of a home, to the industrial 
manager in locating a factory, and to 
the merchant in opening a new store, 
will undoubtedly continue if present for- 
ces are allowed to continue unchecked. 
The result will be a continued decline in 
population in most of the central areas 
of our large cities; higher tax rates for 
those who remain in the central city; 
the decrease in the value of all types of 
central urban real estate; and finally the 
possibility of municipal bankruptcy on 
a wide-spread scale. 

It seems obvious that if the value of 
urban property upon which the security 
of so many billions of dollars in mort- 
gages depends is to be saved from un- 
duly rapid depletion and if a sound fin- 
ancial structure of our cities is to be 
maintained, a strong constructive policy 
must be adopted almost immediately. 
There can be no better way to employ 
our national resources after the present 
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emergency is over than to reconstruct 
the central areas of our great cities. 
This gigantic task should be undertaken 
as far as possible by private enterprise 
or by investments of capital by large fin- 
ancial institutions. 


While small piece-meal rebuilding of 
single houses or isolated blocks may be 
engulfed in the surrounding slums, a 
wholesale redevelopment of a square mile 
of land with a new street pattern and 
with new and modern buildings can give 
an entirely new character to an area. 
Then central areas of our cities which 
have become drab and monotonous can be 
given the advantages of the suburbs. 
The workers in these central areas who 
are now commuting to distant suburbs 
will find economies in time and transpor- 
tation costs. These attractions, com- 
bined with park-like settings for new 
developments, will lure people back to 
the central city. Rebuilding of the vac- 
uum adjacent to the central business dis- 
trict will augment the purchasing power 
flowing into the central shopping areas. 


The value of millions of existing sound 
structures will be stabilized by the re- 
moval and rebuilding of these civic can- 
cer spots. Hence the preservation of 
existing sound values in our central cities 
depends upon a great reconstruction 
program which will begin with the re- 
building of the worst blighted areas. 
A long term plan would provide for the 
gradual replacement of middle-aged 
buildings within the next generation 
when they will reach the end of the use- 
ful economic life. The mere formula- 
tion of such a master plan would create 
confidence among the owners and inves- 
tors of central real estate and would 
bolster the neighborhood morale which is 
sinking rapidly in many communities 
because of the fear that no positive steps 
will be taken to check the ravages of 
blight. 


Urban-Suburban Balance 


T is not desired to bring back all the 
suburban settlers to the center of the 
city but to effect a stable balance between 
the center and the periphery. It is, 
however, just as undesirable to have a 
vast hollow shell of decay and blighted 
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structures around the central business 
district of the city with the majority of 
the families living in far flung detached 
settlements 20 to 30 miles from the cen- 
ter as it is to have the entire popula- 
tion concentrated in huge apartment 
buildings near the downtown area. 

The central business district still has 
a vital function to perform as the main 
office building area in which the leaders 
of commerce and industry meet face to 
face. It is the financial center, the con- 
verging point for all telegraph, cable, 
telephone lines and radios conveying 
market news. It is still the chief shop- 
ping center where the greatest selection 
of merchandise is offered to buyers. The 
downtown business district is still the 
hub of the city’s wheel, whence radiates 
the commercial, financial and industrial 
activities of the entire urban commun- 
ity. Thousands of workers will always 
be employed in the central business dis- 
tricts of our great cities. The housing 
of many of these office workers in rede- 
veloped areas near the main business 
section will tend to provide that stable 
balance between the center and the in- 
dustrial and residential suburbs that is 
necessary for an economically sound 
municipal structure. 


U. S. Real Estate Assessed at 
$139 Billion in ’38 


The assessed value of property in the 
United States declined from $168 billion in 
1929 to $139 billion in 1938. This 17% drop 
in evaluation was reported in a summary of 
State totals by the United States Depart- 
ment of Commerce. 
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Foreign War Economy 


AVOIDING INFLATION IN ENGLAND 
—Including ordinary expenditure, national 
expenditure totals about £13,000,000 a day, 
which is over 60 per cent more than the 
figure reached during the most expensive 
period of the last War. However, a greater 
proportion of the expenditure this time 
is being met out of current revenue. 
Securities designed to appeal to small in- 
vestors have raised nearly £1,000,000,000. 
Nearly three-quarters of the necessary bor- 
rowings have come from sources other than 
the normal forms of addition to the float- 
ing debt. Since the average cost has been 
under 3 per cent, the addition of £4,000,000- 
000 to the national debt is a less serious 
burden than was created by the borrowing 
of a comparable sum during the last War. 

The methods which have been used to pre- 
vent inflation include: taxation, saving, and 
an extensive system of price-fixing and ra- 
tioning. 

Taxation, the Chancellor of the Exchequer 
recently declared, had practically reached 
the limit in the higher range of income. 


CANADIAN WAGE CEILING—AIl man- 
agerial and executive salaries were frozen 
at the Nov. 7th level. The order applies to 
all employees above the rank of foreman 
or comparable ranks. Increases are per- 
mitted in salaries of individuals under cer- 
tain circumstances. However, no cost-of- 
living bonus is to be paid to any employee 
earning more than $3,000 annually. 


LABOR IN FRANCE—Trade unions have 
been replaced with Government-controlled 
“corporations,” which all workers and em- 
ployers must join. Strikes and lockouts 
have been forbidden, and arbitration of dis- 
putes has been made compulsory. Workers, 
employers and the Government collaborate 
in committees which supervise industrial re- 
lations. Wages and salaries are to be based 
in part upon a worker’s family responsibili- 
ties. 


INFLATION IN ITALY—The country is 
in the grip of a swift inflation. The gov- 
ernment is believed to be spending about 
80 per cent of the national income for war 
purposes and collecting about 20 per cent 
of that amount by taxes. Most of the bal- 
ance rolls from the printing press in what 
is called money. 

The cost of living has risen about 50 per 
cent since the start of the war, and the gov- 
ernment’s policy of blocking prices on a few 


commodities has proved futile. There is a 
boom in common stock, despite punitive 
taxation on transfers and increase of value. 
The rich have been putting their money in- 
to rural land, antiques, works of art and 
jewelry—anything tangible that may be ex- 
pected to survive the collapse of the cur- 
rency. The poor have been tightening their 
belts to buy rationed food. 

Most of the stores have been virtually 
empty of goods for some weeks past. The 
government had commanded them to stay 
open but had forbidden the sale of any- 
thing with textile or metal materials. Prac- 
tically no sewing thread or household uten- 
sils were available. This paralysis of trade 
was said officially to be indicative of the 
need to work out a rationing system for all 
the country’s products.—New York Herald 
Tribune, November 19, 1041. 


GERMAN FINANCE AND PRICE POL- 
ICY—Money in circulation reached a new 
peak at 17.8 billion marks on November 
30, 1941 as compared with 13.2 billion a year 
earlier. The reported national debt at the 
end of September was 114 billion marks or 
77 billion above the pre-war level. Com- 
panies which had higher profits in 1940 than 
before the war were reported to have been 
ordered to turn over the excess profits to 
the government and to reduce their prices 
sufficiently to prevent such excess profits 
in the future. The yield from this measure 
was estimated at about a billion marks. To 
eliminate complicated cost findings war sup- 
plies are to be paid for on the basis of aver- 
age costs to manufacturers with “medium 
costs.” High cost producers would thus be 
eliminated but this apparently caused no 
concern because of the shortage of labor. 


INCREASES IN’ BRITISH WAGE 
RATES—tThe statistics concerning wages 
record the following increases in the first 
two years of the war in the industries from 
which figures are regularly obtained. Gov- 
ernment employees, agricultural laborers, 
shop assistants, and clerks are not included. 


Amount 
£830,000 
£2,148,000 
£1,480,000 


Work people 
4,750,000 
7,902,000 
7,300,000 


1939 (4 months) 
1940 
1941 (8 months) 


£4,458,000 


Total 


The figures take no account of piece-rates 
or overtime working. 
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Highlights of news and discussion on current economic 
topics from leading publications, addresses and reports. 


What’s Ahead for Business 


BRIG. GEN. LEONARD P. AYRES 


HESE are times in which battles are 

won or lost by business many months 
before they are fought out by soldiers. It 
now seems probable that a business boom 
will be under way in this country through- 
out 1942. It will be a spotty boom. The 
very magnitude and urgency of our effort 
to make all the ships and munitions we 
can in the least possible time will produce 
hardships and unemployment in the midst 
of boom and prosperity. We are now spend- 
ing $1,500,000,000 a month for defense, and 
probably that rate will be doubled before 
this time next year. We are trying to buy 
days with dollars. 

In our war effort we are going to be re- 
stricted by three kinds of limitations, and 
varying combinations of them. One is 
manufacturing capacity, and that means for 
the most part shortages of machine tools. 
The second limitation consists of shortages 
of skilled labor, and that can be gradually 
overcome by training new workers. The 
third limiting factor consists of shortages 
of materials, and that is the most serious 


of all. These are inevitably going to re- 
strict very much and very unevenly our out- 
put of civilian goods. 


Increasing corporate taxes and general 
uncertainties about the future have been 
widely put forward as explanations for the 
weakness of stock-market prices. No doubt 
there is some validity in these explanations, 
and it is to be remembered that we had 
declining stock prices and weak markets 
after we entered the Civil War, and during 
the latter part of the World War. Despite 
all this, we should not too readily assume 
that stock prices are destined to continue 
their declines, or even fail to advance. 


Recently we have seen one of the longest 
bull markets in bond prices that this coun- 
try has ever experienced, and that is par- 
ticularly true of Federal bonds. Probably 
it can now be said with a considerable de- 
gree of confidence that this progressive in- 
flation of bond prices has now reached its 
end. 

From 20th Annual Business Appraisal 


The War Debt Burden 


LTHOUGH it is out of the question to 
make any specific forecasts, it is of 
advantage to clarify and arrange our think- 
ing on the war debt in an effort to see the 
debt problem in broad perspective. For the 
problem is part and parcel of the larger 
question—of how the war is financed and 
of how the post-war readjustment is met. 
The burden of national debt may be de- 
scribed as the degree to which the national 
income is diverted by the Government to 
pay interest to the holders of the debt, and 
it may be measured by the percentage which 
the interest charges bear to the national 


income. Since most, if not all, of the new 
war debt is likely to be held within Canada, 
we shall in fact be discussing the possible 
extent of the transfer of income from 
Canadians as taxpayers to Canadians as 
bondholders. 

The burden of debt is determined by 
three main factors. First, the size of the 
debt. Second, the rate of interest which, 
combined with the first, produces the annual 
carrying charges. Third, the level of prices 
and production, i.e. the national income, 
against which the interest charges should 
be viewed. 
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In the last war, all three of these factors 
combined to produce a heavy burden of 
debt. The bulk of our war expenditure, 
like that of other countries, was financed 
by loans and the result was a large debt 
in relation to the scale of the war effort. 
Moreover, the debt was contracted at what 
today would be regarded as high interest 
rates for Government borrowings—much of 
it at 5% and more. Added to that was the 
fact that the debt was accumulated in a 
period of soaring prices and that the in- 
terest had to be paid in the following years 
when prices had declined sharply. 

The combination of a mounting debt and 
rising interest rates between the outbreak 
of war and 1920 produced a very sharp in- 
crease in interest charges—from $10 mil- 
lions to over $130 millions per annum. The 
percentage of Dominion revenues required 
to meet interest charges rose from a mere 
5% to around one-third, and the proportion 
which interest charges bore to the national 
income increased from a small fraction of 
1% to more than 3%. It is true that as 
the post-war readjustment passed and as 
the “new era” brought a higher national 
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income, the burden of interest charges was 
somewhat reduced. The debt burden would 
have been eased had it proved feasible to 
curtail the drastic wartime advanced in 
prices and to prevent the violent post-war 
decline. 


To expect such a combination of unfavor- 
able conditions in this second world war 
would be unduly pessimistic. The methods 
of controlling these conditions, and the will 
to control them, are much more developed 
than a quarter century ago—and particu- 
larly if one thinks in terms of permanent 
Anglo-American co-operation. It is true 
that we are accumulating debt more rapid- 
ly than in the last war. But in relation to 
the size of the war effort we are relying 
less on borrowing and far more on taxation. 
In the sphere of interest rates, there is a 
marked contrast. Furthermore, Canada is 
making a determined attempt to prevent 
a repetition of the inflationary price rise 
of the last war and the efforts of the 
United States in this direction may be ex- 
pected to increase. 


From Monthly Review, The Bank of Nova 
Scotia, November 1941. 


Outlook for Private Enterprise 


SUMNER H. SLICHTER 
Lamont University Professor, Harvard University 


HE outlook for private enterprise de- 

pends above everything else upon its 
success in giving employment. If private 
enterprise does a good job of providing 
work and economic opportunity, the govern- 
ment, on the whole, will leave well enough 
alone and confine itself to dealing with 
special situations. But if private enterprise 
does a poor job of giving employment, the 
decision of many industrial policies will be 
transferred from business men and trade 
unions to the government. 


The view that employment opportunity 
is limited and that private enterprise can 
do little about it is not justified. It is said 
that the United States has become “so old 
and mature”that full employment is not 
possible under private enterprise. Yet 
many older countries have forged ahead 
faster than the United States. As early 


From talk before Investment Bankers Associa- 
tion of America, December 2, 1941. 


as 1936, 20 out of 23 countries for which 
production statistics were compiled by the 
League of Nations had surpassed their in- 
dustrial production of 1929. The United 
States was in 21st place, still about 6% be- 
low 1929 in industrial production. 

There are no fixed limits to the volume 
of employment which can be created. This 
amount depends upon: 


(1) Current cost—price relationships; 
(2) Prospective cost—price relationships; 
(3) The availability of venture capital; 
(4) The rate of technological discovery. 


Greater Costs—and Taxes 


During recent years private enterprise in 
the United States has had to struggle 
against unfavorable changes in cost—price 
relationships and against changes in tax 
laws which substantially diminished the sup- 
ply of venture capital. For example, be- 
tween 1933 and 1937 the hourly earnings of 
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factory workers rose 40%, with the result 
that they were 22% above 1929, despite the 
fact that the prices of finished goods were 
about 6% below 1929. The effective tax 
rate on corporate profits was virtually 
doubled between 1929 and 1937. Changes 
were made in taxes which made it more 
difficult for individuals and corporations to 
recover capital losses and, in consequence, 
diminished their willingness to embark upon 
enterprises which involved considerable risk. 

Much can be done to increase the capa- 
city of private enterprise to give employ- 
ment. The important reason for the un- 
satisfactory trend in costs in recent years 
has been the effort of many enterprises to 
prevent the spread of unionism by granting 
wage increases. The recognition of unions 
is likely cheaper for business than attempts 
to prevent the spread of unionism. A stable 
relationship between employers and unions 
will protect business against uncontrolled 
increases in costs and thus will improve the 
basis for long-range planning. Changes in 
tax laws would materially improve the pros- 
pect for profits and diminish the seriousness 
of capital losses. For example, provisions 
for loss-carry over should be liberalized, 
and substantial reductions should be given 
in the surtaxes on that part of income in- 
vested in non-refunding equities—in other 
words on that part of income devoted to 
supplying venture capital. 

Most important of all from the standpoint 
of increasing investment opportunities and 
employment is the expansion of technologi- 


cal research. Between 1920 and 1940 the 
number of laboratories and the number of 
persons engaged in industrial research in 
American industry increased tenfold. 


Transition Back to Peace 


The first big test of private enterprise 
will be provided by the shift from war pro- 
duction to peacetime production. If pri- 
vate enterprise sits back and makes few 
plans for this transition, allowing the gov- 
ernment to assume the responsibility for the 
transition, the position of private enterprise 
in the community will be injured. On the 
other hand, if private enterprise is vigor- 
ous and resourceful in assisting the transi- 
tion, it will win back much of the public 
confidence which it lost between 1929 and 
1933. 

The problem of shifting from defense 
production to peacetime production is not as 
formidable as many people fear. On this 
point history is illuminating. In 1918, over 
one-fourth of the national product was de- 
voted to the war. Nevertheless, the Armis- 
tice was not followed by a collapse but by 
a post-war boom which lasted until the 
Spring of 1920, made possible largely by 
the enormous shortages which had devel- 
oped. 

Great shortages will develop during the 
course of the present war—at least if it 
lasts well into 1943.- In fact, by the end of 
1943 shortages of industrial equipment and 
durable consumer’s goods are likely to be 
somewhere between 15 and 25 billion dol- 
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lars. If millions of Americans are per- 
suaded to buy Defense Savings Bonds, they 
will gradually liquidate these bonds to make 
postponed purchases of automobiles, radios, 
houses, and a wide variety of other durable 
goods. 


The transition will be assisted by tech- 
nological progress stimulated by the war 
and by the development of enlarged sources 
for some raw materials. The availability 
of aluminum at perhaps 13c a pound, or even 
less, will be enormously stimulating. 


Business must not sit back, however, and 
rely upon such factors as these to produce 
a satisfactory transition from war through 
peacetime production. Now is the time for 
enterprises to redouble their efforts to de- 
velop new products, to improve old products, 
and to develop new methods of production. 
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Now is the time for business to put itself 
in a more flexible position by reducing in- 
debtedness wherever possible. In many in- 
stances a reduction in dividend rates for this 
purpose would possibly be desirable. Now 
is the time for business to encourage the 
public not only to buy Defense Savings 
Bonds, but to reduce its own indebtedness 
and, therefore, to get in a better position to 
buy goods after the war. 

Perhaps the most important single step 
that private enterprise can take to preserve 
itself and to facilitate the shift from war 
to peacetime production is to develop cheap, 
attractive housing. About one-half of the 
twenty-five million houses in America were 
built in 1900. An enormous field for pri- 
vate investment can be opened up and a 
basis for prosperity created for twenty or 
thirty years to come. 


Progressive Economy and Capital 


PROFESSOR GUSTAV CASSEL 


HE wide-spread belief that the develop- 

ment of the world’s productive capacity 
is drawing to an end, and that the human 
race, broadly speaking, is thus reduced to 
living on the resources it now possesses, is 
liable to have a decisive, and very danger- 
ous, influence both on general world politics 
and on internal social policy. Such a no- 
tion tends to place distribution of the avail- 
able resources in the foreground. This idea 
of the distribution of resources has been at 
the root of the present war and has bane- 
fully affected the world-wide discussion as 
to what is to come afterwards. 


People suppose that the rapid progress 
before the former world war was possible 
only because new lands could always be 
opened up for colonization or immigration, 
and because new supplies of raw materials 
were always available. They also imagine 
that the whole course of technical develop- 
ment had been brought to maturity at the 
time of the first world war, and that after- 
wards nothing new of essential importance 
for the satisfaction of human needs was to 
be expected. 


The truth is exactly the reverse. Indeed, 
never before within two decades has such 
extensive progress been made in the sciences 


From Skandinaviska Banken Review, Oct. 1941. 


and technical processes which provide for 
the satisfaction of human needs as pre- 
cisely during the twenty years between the 
two world wars. 


We have transcended the stage when we 
contented ourselves with finding substitutes 
for already known natural products. In 
rivalry with nature we are producing mate- 
rials possessing particularly valuable prop- 
erties from various points of view. 


A striking example is the introduction of 
new hard metal alloys, which in the course 
of a few years has brought about quite a 
revolution in the working of metals and 
other hard substances. As productive capa- 
city with a given amount of machinery and 
man power has thereby been increased many 
times over, this improvement entails not 
only a thorough reorganization of the metal 
industry, but also possibilities of a much 
larger and much cheaper production. 


It is perhaps within the fields of chemis- 
try and biology that the principal progress 
has been made. Our newly acquired knowl- 
edge regarding the part played by catalyzers 
in chemical processes has been of general 
importance for the development of chemis- 
try. Facilities have thus been afforded for 
systematic building up of chemical syntheses 
of paramount importance for industrial de- 
velopment. 
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One understands nothing of the essential 
nature of economic progress if one imag- 
ines that any new discoveries mark the cul- 
mination of development. On the contrary, 
the further development proceeds, the rich- 
er the possibilities for continued develop- 
ment. The supposition that western cul- 
ture has now come to a termination, and that 
we must settle down to stagnation, is de- 
void of any foundation. 

The new structure of the world economy 
which must follow after the war is now be- 
ing eagerly discussed in different circles. It 
is desirable that people would then give less 
thought to a strictly regulated distribution 
of the extremely limited resources which 
will be left, and devote more attention to 
the numerous possibilities which will be 
opened up for progress. For that progress 
they would then be impelled to provide the 
best conditions, which doubtless include 
facilities for individuals as well as for na- 
tions, in free competition, to produce some- 
thing new. But it should at the same time 
be realized that these possibilities can be 
utilized only by an ordered economy which 
incessantly places new savings in the ser- 


vice of progress. The rational management 
of national finances will then be regarded 
and appreciated as a real benefit to culture. 

It should at the same time be borne in 
mind that new wealth can be gained only 
in so far as capital is available. National 
economy will never become less “capitalist” 
in the sense that more abundant supplies 
could be obtained with relatively smaller 
capital resources. All the talk—unfortun- 
ately heard even in scientific circles—that 
saving and the accumulation of capital have 
lost their importance thus deserves no more 
consideration than empty words or wild 
freaks of fancy. 

When we consider the immense amounts 
of capital which may be required in view 
of the possibilities of progress, reckless con- 
sumption of capital must be regarded as a 
menace to culture. Continuous saving and 
some prudence in the handling of savings 
are indispensable conditions for continued 
cultural advance. The condemnatory judg- 
ments passed by idealists on the formation 
of capital and the “accumulation of riches” 
are at variance with realities and therefore, 
in a deeper sense, far from ideal. 
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Plowshares into Swords — Making Over Industry 


FREDERICK C. CRAWFORD 
President, Thompson Products, Inc., Cleveland 


HIS is a war of industrial production 

and will be won in the factory. Success 
is up to industry. Victory will come to the 
side which can produce the greatest amount 
of the most modern equipment. 

Only great industrial nations can play 
this game of modern war. Here we find a 
bright spot in the American picture—a spot 
too often unrecognized by the American 
public. America starts with productive ma- 
chinery, skill and organization unequaled in 
the world—the product of fifty years of free 
enterprise. Most important of all, private 
enterprise has given us great reserves of 
trained and skilled technicians who can suc- 
cessfully tackle the job of war production. 

The job before us, then, is the conversion 
of our industrial abilities to production of 
the supplies of war. In two years we must 
surpass the accomplishments of Hitler dur- 
ing the eight years before the war and the 
two years since. This is a job for mass 
production, and, unfortunately, most condi- 
tions ordinarily considered essential are ab- 
sent, particularly: 


1. A known and fixed production goal 

2. Completely standardized products 

3. Ample time to build the machines and 
tools of production 

4. Large stocks of raw materials on hand 
to feed the conveyors of mass produc- 
tion lines. 


Government “Policy of Uncertainty” 


Several other great uncertainties which 
delay and defeat the purposes of our na- 
tional defense—uncertainties which seem to 
industry wholly needless—are caused by 
Government itself. The delay, confusion, 
and constant change in our tax laws is a 
serious hindrance. Tax uncertainty is as 
destructive as the tax itself. An equally 
serious hindrance to our defense effort is 
the confiscatory tax on undistributed pro- 
fits which destroys capital gain, drains off 
working capital, prevents proper expansion 
of defense industry, and keeps business con- 
stantly in debt. Give us a tax policy 
planned to aid, not hinder war output and 
we will get on with the job of arming 
America. 


Before the Academy of Political Science, on 
November 12, 1941. 


Inflation is completely disastrous to the 
success of any industrial effort. Industry 
commits itself today for payment tomor- 
row, yet nobody knows today what the fu- 
ture value of our dollar will be. Govern- 
ment controls supersede natural economic 
laws, and raise the price of food and wages 
—the two most important elements of the 
inflation spiral. Give us a firm, consistent 
Government policy of inflation control and 
make possible the forward planning that is 
so necessary to successful industry. 

By far the greatest uncertainty, which 
hindered and often completely stopped the 
wheels of production, has been the complete 
confusion in the field of labor relations. Our 
breakdown in labor relations has cost us 
millions of man-hours of lost time, lowered 
overall efficiency of industry to eighty per- 
cent of normal. It has transferred a vast 
army of men from the productive machines 
to the ranks of labor organizations to serve 
as organizers, stewards, bulletin distribu- 
tors, professional pickets, and so-called labor 
leaders. It has made of industry generally, 
a battleground of conflicting, selfish pur- 
poses rather than a field of cooperative ef- 
fort. 

The objectives of social reform take pre- 
cedence over national defense. Confidence 
in the honesty of labor is undermined. 
Though lip service is given to the great 
American right of free speech, this right 
has been taken away from industrial man- 
agement. Government rulings often trans- 
fer responsibility for the continuous opera- 
tion of our production lines from manage- 
ment to labor organization leaders who 
will not assume this responsibility. Con- 
sequently, no one is responsible. 


Increasing Efficiency 


Our workmen once believed this the land 
of opportunity. Pay and promotion were 
a reward of merit. Now he is told to slow 
down to an average, that seniority and se- 
curity are what he wants. Once he took 
pride in the size and success of the corpo- 
ration. Now he is filled with doubts about 
his company’s honesty, and isn’t he told 
that bigness is bad in itself? His leaders 
spread doubt about the integrity of his man- 
ager. 
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Wasn’t he told that no social reforms 
would be sacrificed? To him, social reforms 
mean more money for less work. He fears 
a rise in the cost of living, but he suspects 
that is all being staged and it is his tip-off 
to get his share now. He is constantly told 
that he has been abused and cheated by an 
unfair division of national income; that an- 
other’s success is at his expense. 


To cut this Gordian knot we must have 
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a courageous, clear-cut statement to Amer- 
ican workers by the President of the United 
States, and the establishment of clearly de- 
fined labor policies by our Government to 
help restore a merit system, pride in pro- 
duct and in company success demanding 
honest, patriotic labor leadership. Such a 
statement would go far in restoring indus- 
trial efficiency to one hundred percent and 
increasing output twenty-five percent with- 
out an added machine or tool. 


More Consumers and Jobs After the War 


J. K. BAILLIE 
Financial Editor, Los Angeles Evening Herald and Express 


STUDY of our current economy and 

that of the two decades prior to the 
present war will clearly show “Unemploy- 
ment” as the major problem which, if 
solved, will go a long way toward a solu- 
tion of the myriad of lesser problems of the 
post-war period. About five million unem- 
ployed and elderly persons must be support- 
ed under the Social Security Act or various 
old age pension plans. This group will be- 
come larger, not smaller. There is a mar- 
ginal group, numbering from 2 to 3 mil- 
lions, who will not qualify for old age pen- 
sions because of their younger years but 
who, by reason of mental or physical in- 
capacity, inability to orient themselves in 
our commercial world, or who feel the 
world owes them a living and therefore will 
not work. 

The number of workers who have been 
absorbed into industry during the current 
war-time stimulation, is about five and one- 
half millions. When the war drums cease 
many of these workers will lose their jobs. 
In addition there will be about 1,500,000 
young men from the army and navy sent 
into civilian life. Physically and mentally, 
this will be the finest and best trained group 
of young men ever to enter American indus- 
try. Add these figures together and sub- 
tract those in the marginal classes and 
those who will come under the various old 
age pensions, and you have left at least 
seven million unemployed, for whom indus- 
try must finds jobs if we are to continue 
our high standards of living, our democratic 
form of government, and our capitalistic 
system. 


From address before National Assn. Mutual In- 
surance Cos., Los Angeles, Nov. 1941. 


A temporary cushion for post-war jobs 
will be the pent-up demand for a long list 
of consumers’ durable goods. These, at 
best, however, are only cushions to take 
the severe bounce of post-war unemploy- 
ment. The duration of this type of em- 
ployment, from its very nature, will be lim- 
ited. 


What the country needs are long-range 
plans, soundly conceived and energetically 
executed, to produce more jobs. These 
plans, of necessity, must measure up to cer- 
tain definite standards. They must be self- 
liquidating. The country cannot go on in- 
definitely dipping into its capital for pro- 
jects that give us only temporary em- 
ployment, and which are not self-liquidating, 
and are a continuing and increasing drain 
on the taxpayers’ purse. You can only levy 
on capital once. The plan must be simple, 
it must have definite public appeal and ap- 
proval, and it must provide for a long-term 
pull. 


Throughout the United States are old, de- 
crepit, unsanitary buildings that are a men- 
ace to health; that are definitely holding 
down values of surrounding property; and 
which should be demolished. For these old 
buildings, the owners might be paid a rea- 
sonable price in long-term, low-interest gov- 
ernment bonds. Within forty years, the 
increase in value of the surrounding prop- 
erty should repay the bond issue. 


Plenty vs. Scarcity 


There are also vast job possibilities in the 
renewed development of the minerals, chem- 
icals, and gases that exist in various forma- 
tions under our nation’s surface. 
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There may be inventions and scientific 
discoveries tucked away in the archives of 
some of our patent holding companies which 
are being held back for a more desirable 
market or because the equipment now in use 
represents a large out-lay of capital and the 
changeover will not be made during the 
life span of the present equipment. Such 
patents should, I believe, be open to indus- 
try within a maximum of five years from 
their issuance. 

The United States has produced, and will 
continue to produce, more than it can con- 
sume in food, manufactured articles and 
many basic raw materials. Accepting that 
fact, we are face to face with 2 alternatives. 
The first is to limit production by various 
government controls. The businessman, un- 
der this plan, would eventually be wrapped 
in so much red tape that his proper func- 
tioning would become impossible. In the 
end, it would mean government in business 
with a vengeance. To look for seven mil- 
lion new jobs under a plan of curtailed pro- 
duction would be just a waste of time. 


But if we say to American business, “the 
brakes are off; produce and manufacture 
without stint or limit,” then we must find 
more consumers. The all-out production 
program, if successful, would furnish em- 
ployment for the army of seven million, and 
more. While the per capita consumption 
within the United States can undoubtedly 
be increased, the population curve is prac- 
tically at a stand-still, so the consumption 
ceiling will be measured approximately by 
the present population. 

Where, then, are these new customers who 
can consume the surplus goods that we can 
produce under the plan of unlimited produc- 
tion? It is the frontier of the world’s 
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population beyond our borders. Buying 
power has been steadily increasing in most 
of the countries of the world which were 
not included in the war-ravished areas, and, 
even in those countries, we can play an im- 
portant part in rehabilitation. 


Creation of Wider Markets 


Transportation is vital to any such plan. 
This country produces the most and the fin- 
est aircraft in the world. It opens up an 
entirely new sphere for American com- 
merce. It brings foreign markets to our 
front door. Plans should be made now for 
a great armada of air-freight carriers, the 
manufacture of which will keep our aircraft 
industry at the war peak of employment; 
perhaps even extend it. We will also, of 
course, require fast shipping. 


A board of the leading scientists and tech- 
nicians of the country should be assembled 
to develop the best preserving and packag- 
ing of every manner of grains, vegetables, 
and fruits that can possibly come on the 
market as surplus products. Today, it is 
possible by dehydration, preserving, and can- 
ning, and by the use of advanced types of 
containers, to package all manner of fruits, 
vegetables, and grains which will stand the 
test of time and transportation through the 
air, on rail, and by water. 


Our advertising men and merchandising 
experts should outline a specific scheme for 
the distribution of American products 
throughout the world, establishing in all 
of the important foreign buying centers, 
large and permanent exhibits of American 
goods and products of all kinds and types. 

America needs a little more of the “YIP” 
of the old Yankee trader, and a will to ven- 
ture into new fields. 


Credit Risks in Wartime 


JOHN B. WOOSLEY 
University of North Carolina, Chapel Hill 


UR participation in the first World War 

was financed approximately one-third 
by taxation and two-thirds by borrowings, 
largely from banks. With the resulting in- 
flation and the subsequent deflation we are 
familiar. Inflation is never a durable friend 
of the banker. While it leads in its earlier 
stages to an increase in loans and, in its 
later developments, typically provides a 


higher rate of return on earning assets, 
there are other and less attractive com- 
rades. Rising interest rates mean falling 
bond prices and with 34.1% of the total as- 
sets of insured banks now invested in se- 
curities the consequences of falling bond 
prices can be easily conjectured. 

Moreover, the loan account, which tends 
rapidly to increase in a war time inflation, 
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also deteriorates in quality, however care- 
fully the banker evaluates the credit risk. 
War transforms the economy of a country 
and the business which it generates and sus- 
tains must decline when the defense effort 
tapers off. Loans which appear sound dur- 
ing the process of inflation lose their solid- 
ity when prices collapse. Imperceptibly, but 


none the less effectively, a rising volume of 
loans at an ever-increasing price level tends 
unconsciously to modify the standards of 
credit analysis by generating a false sense 
of values which is the product of the ab- 


normal dollar income of the people. With 
employment at high levels and wage rates 
higher than normal peace time industry can 
conceivably support, even consumer loans 
will rest on a tenuous basis simply because 
the jobs and wage rates are so largely con- 
tingent on the duration of the defense ef- 
fort. And the more wages and prices are 
inflated during the process, the greater the 
risks in the loan portfolio. 

A fourth result may develop if the his- 
tory of the last war inflation is repeated. 
With the increasing dollar income of the na- 
tion and the increasing volume of banking 
business, there will be increased pressure 
for new bank charters from ambitious and 
dissatisfied groups. During the past war 
and the immediate postwar period we char- 
tered 4,047 new banks, many of them 
manned by persons lacking the training and 
experience requisite to the conduct of a 
sound banking business. Unless extreme 
care is used we will have another crop of 
fair weather banks and resulting bank fail- 
ures which will threaten the solvency of the 
insurance scheme. Fortunately, there are 
now better controls available to forestall 
this evil, if we have the courage and fore- 
sight to use them. 


From address at 22nd Annual Convention, Mor- 
ris Plan Assn. 


War and Post-War 


The industrial and economic revolution 
that has occurred in Canada since the onset 
of the War has lifted business to a level 
unparalleled in the history of the country, 
according to Huntly R. Drummond, presi- 
dent of the Bank of Montreal. 


“Business has now reached a point where 
unemployment is practically non-existent,” 
Mr. Drummond told shareholders at the re- 
cent annual meeting “and to continue to 
increase our war effort we must curtail in 
other spheres, be prepared to accept mate- 
rial sacrifices and to subordinate individual 
interest to the common purpose. 


“In a war for our very existence, profits 
must take second place in our minds. Mor- 
ally, profiteering has no relation to size, 
nor does it apply exclusively to employers, 
in spite of the contrary impression fostered 
for so many years in the minds of the 
population. 


“Inevitably, price control must be followed 
by restrictions on the production and sale 
of goods not essential to our war effort, in 
fact the government has already put into 
effect curtailment of instalment buying and 
restrictions on many commodities. 

“When the war is over and government 
purchasing disappears, it is essential that 
government controls and regulation be re- 
moved with all possible speed, accompanied 
by the fullest amelioration in taxation that 
is allowable, for, if we are to continue in a 
system of free enterprise for which we are 
fighting, it is to private initiative that we 
must look for resumption of normal activi- 
ties. Nothing can stifle individual effort 
more effectively than excessive regulation 
and high taxation and no one can undertake 
new ventures unless permitted to retain the 
profit which arises from successful effort.” 
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“I’m Staying 
at The 
WALDORF” 


You can have no more respected address than 
The Waldorf. The name is as familiar to 
leaders in finance and industry as the names of 
their own corporations. You will meet these men 
at The Waldorf for the simple reason they prefer 


it... and, besides, it’s good business. 


The 


WALDORF-ASTORIA 


Park Avenue °* 49thto 50th °¢ New York 





Tomorrow: Cali larne 
brut ink bebe hints 
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“M-Day” Was Yesterday 


Editorial 


ECAUSE we having been gearing up to a two-hemisphere war econ- 

omy since the armed continental invasion started, the formal declara- 
tion of war this month brings no such violent readjustments as were - 
required in 1917. The Axis is already getting a taste of our preparations 
—and our spirit, which has been welded by battle-fire into one common 
objective of destroying the power of dictator-aggressors. There is today 
only one party in America—the Victory party; and only one ruling class 
—the producers. 


For the duration, that means governmental control over materials, 
production, distribution, price, and individual as well as national finance. 
But unlike the totalitarians, that State control is subject to criticism by 
a free press, to debate by peoples’ assemblies, and to divestment by will 
of the people (or, to be realistic, by high-pressure groups). Truly, the 
American giant of freedom, individual initiative and industrial coopera- 
tion has been awakened by another shot heard round the world. Our 
petty differences were sunk with the first ship that hit the bottom of 
Pearl Harbor—and high time they were, for, as Big Bill Knudsen said on 
December 3rd: “With our house on fire, we can’t have a strike at the 
Fire Department.” 

In the months ahead, we will meet some surprise military reverses, 
our economic machinery will hit some new snags, we will come some crop- 
pers in civilian industry, in material shortages. We face further sacri- 
fices through rationing, inflationary price increases, immense taxation, 
and perhaps compulsory savings, forced by an arms and lend-lease pro- 
gram tuned up from $63 billions to the new schedule of $150 billions under 
the Victory program. But, while the great effort will necessarily center 
in the main ring of war prosecution, we cannot afford to neglect the basic 
life of the people that sustains that effort. We will be well advised to 
ponder before accepting, without any reservation, the slogan: “Theirs 
not to reason why; theirs but to do and die.” That was glorious drama, 
yet there are other battlefields besides Balaklava, on which history is writ- 
ten, and those are the fields on which the battle of production is fought 
at home. 
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Without any question, the first job is to win the war, but that requires 
a sound economy and morale of the men behind the men behind the guns. 
It will be worse than a Pyrrhic victory if we lose the peace through neglect 
of the tools of both war and civilian production. Cautious, informed, but 
courageous championship of sound industrial, labor, and government pol- 
icies is needed to assist the war effort and to prepare a peace worth hav- 
ing, with useful employmnt for all, opportunity for individual accomplish- 
ment and self-respect. This is a world of human beings who must have 
hope and opportunity or they will trade, as did the dictator-ridden nations, 
such birthrights for the mess of pottage called “national social security.” 
That requires strong men in private enterprise as well as in government, 
a free press, and mutual faith based upon knowledge, not blindness, for 
blind confidence is emotional and volatile—liable to turn at a crucial 


moment of test. 
ok * ok 


Blood, Sweat—and Hope 


E have heard, almost without re- 

lief, the story of “blood, sweat 
and tears” which are, unfortunately, 
the heritage of war. But there is an- 
other side to this picture. There is, 
at this Christmas season, the greatest 
alliance of the powers of Peace per- 
haps ever to be assembled. The Axis 
scourge has brought together in treaty 
some 495 millions in the British Em- 
pire, 420 millions in Chinese, 170 mil- 


lion Russians, 60 million in the Dutch 
Empire, and 136 million Americans. 
Add to this the hundreds of millions of 
sympathizers with an allied peace, in 
India, South America and the conquer- 
ed countries (including great numbers 
even of Germans, Italians and Japan- 
ese who have been conquered by their 
own mad politicians), and you have a 
tremendous force aligned against the 
war-dogs. 

It may be a long war—probably will 
be unless the ABCD powers take the 
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offensive in the Pacific, and the con- 
quered countries on the continent re- 
gain a chance to organize—with years 
of the waste of substance and piling up 


of dead and debt. But it may be shorter 
than we dare hope for. Wisely we plan 
and prepare against the worst, and thus 
hasten the better ending. Before an- 
other year we may discover that only 
the shell of Germany was strong, that 
the center of the armed ring was not 
only rotten but eaten hollow by the 
appetite of its own blitzkriegs. The yel- 
low-dog back-biting by Japan may 
prove to have been her last desperate 
death struggle, ordered by an equally 
desperate Germany. It is not well to 


count on that in war organization; but 
it is imperative that such possibilities be 
considered in planning for the organi- 
zation of peace, lest it too catch us not 
fully prepared. 


Bank Officers vs. Trust Department 


T is not only annoying but actually 

damaging to the progress of trust 
services—and therefore of the entire 
bank—to tolerate the derogatory re- 
marks which are being made by a large 
number of commercial bank officers 
concerning their own trust departments. 
For example, the correspondent bank 
officer who says, when calling on a 
correspondent bank or chatting at a 
convention: “I wish we could kick the 
trust department out the door—it’s only 
a headache and a loss.” Or those who, 
when some question on estates comes 
up at a social gathering, excuse their 
own ignorance with some such evasion 
as “Well, I’m a banker, you know; they 
handle those details in the trust end.” 


The contempt or indifference with 
which they regard the fiduciary func- 
tions is almost always, of course, in 
direct ratio to their own lack of under- 
standing and the lack of cooperation on 
the part of the executive management 
of the bank. In the credit and loan 
business they consider a percentage of 
loss as “normal” and subsidize it with 
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In the armory of war we are finding 
other hopeful signs: new opportunities 
for making common, classless cause; re- 
vival of the pleasure of work and the 
pride that comes with it; impatience with 
waste and graft and smugness in high 
or low places (if any such places can be 
anything but low); new skills, greater 
courage and will to do—in short a rebirth 
of the spirit of adventure, a trading 
back of the “guaranteed security” seda- 
tive for a healthy diet of opportunity 
and initiative. And to see that these 
shall not rise in vain let us all consider 
how in our own spheres we may improve 
the way for the post-war prosperity we 
all want so much. Thanks to the sav- 
ings and intelligent investment of our 
forebears, we have the greatest produc- 
tive facilities and capital goods arsenal 
on earth. Let us use it efficiently to make 
a short, successful war, and honestly to ° 
make a long, successful peace. 


reserves against their mistakes of judg- 
ment. But let a trust loss occur and 
they’ll holler their heads off. 

Responsibility for one of the great- 
est causes of loss, trouble and gener- 
ally unsatisfactory results lies directly 
at the feet of the senior bank officers— 
the false ideas of “economy” under 
which they demoralize and impair the 
entire trust service. Yet they would 
look with grave suspicion or refuse 
loans to any other business manage- 
ment which adopted this penny-wise, 
pound-foolish expedient. 

There is a lot of loose talk about “un- 
profitability” of trust departments, by 
those who have not studied the facts 
or done anything to correct them in 
their own situation. Only a minor per-— 
centage of the 15,000 banks which have 
closed or been married by shotgun in 
the past decade had trust departments, 
and the record of safety of trust funds 
to beneficiaries has been one of the 
strong points in bank public relations. 
It would be better grace and better 
business for commercial officers to as- 
sist in development of trust business. 
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Trust Legislative Program in Texas 


XAMINATION of trust service in 

Texas has revealed five major needs, 
according to the report of the Legisla- 
tive Committee of the Trust Section, 
Texas Bankers Association, delivered by 
Chairman George Waverley Briggs dur- 
ing the annual section meeting in Dallas 
on November 21 and 22. These needs 
were grouped by Mr. Briggs, who is vice 
president and trust officer of First Na- 
tional Bank in Dallas, under these heads: 


1. An authorized investment policy to 
adapt trust administration appropriate- 
ly and safely to the radically changed 
conditions of economic life and the in- 
vestment markets. 

2. Provisions of our law harmoniz- 
ing with the national movement for re- 
ciprocity among the States respecting 
inheritance taxes to preclude multiple 
taxation of estates. 

3. A standardized process for the 
determination of principal and income. 

4. The equitableness of, if not the 
necessity for, legislative authority for 
more adequate compensation of guardian- 
ships, executorships, and adminstrator- 
ships. 

5. The improvement of trust admin- 
istration in all its phases, which would 
flow from an exhaustive inventory of our 
trust law through cooperative research 
and discussion, with the ultimate view 
of enacting a comprehensive trust code. 


Legislation has not kept pace with the 
tremendous growth of trust business ad- 
ministered by banks and the consequent 
variety of problems unheard of in the 
days when the personal trustee flour- 
ished, Mr. Briggs pointed out. “Because 
of the volume of the property involved, 
the number and character of the bene- 
ficiaries, and the nature and significance 
of the trusts, the State today has a 
weightier responsibility for the trust 
business than it ever had before, which 
necessarily prompts continual considera- 
tion of declaratory and regulatory legis- 
lation,” Mr. Briggs asserted. 

Describing the Uniform Trusts Act 
as reflecting “the highest order of effi- 


ciency as legal instrument which can be 
attained in any one period of time,” Mr. 
Briggs, speaking for his committee, 
urged that it be considered for the basis 
of trust law modernization in Texas. 
The study as a whole could best be under- 
taken by a group representing the State 
Supreme Court, the Bar, Civil Judicial 
Council, the law schools, and the corpo- 
rate fiduciaries. To that end, Mr. Briggs 
urged the Trust Section to communicate 
with the heads of these agencies. This 
was then authorized by the Section. 


At the afternoon session on November 
21, Mayo A. Shattuck, of Haussermann, 
Davison & Shattuck, Boston, led discus- 
sions on the Massachusetts rule of in- 
vestment, and trends in taxation. Mr. 
Shattuck told Trusts and Estates upon 
his return that he was deeply impressed 
by the Texas trustmen, and particularly 
Mr. Briggs’ report. 


Question Box 


A panel discussion, in the form of 
“Information, Please’, was conducted 
by O. E. Davis, chairman of the Trust 
Section, and vice president and trust 
officer, First National Bank of Beau- 
mont. The panel was composed of the 
following men: 


Legal—Geo. M. Irving, Vice President & 
Trust Officer, Second National Bank, 
Houston. 


Administrative—J. S. Whitworth, Vice 
President & Trust Officer, Guardian 
Trust Company, Houston. 


Taxes—A. E. Brooks, Attorney, Bryan, 
Stone, Wade & Agerton, Ft. Worth. 


Investments—De Witt T. Ray, Vice Pres- 
ident & Trust Officer, First National 
Bank, Houston. 


Public Relations—J. B. Hamilton, Vice 
President & Trust Officer, First Na- 
tional Bank, Ft. Worth. 


The Committee on Fees, of which Mr. 
Irving is chairman, recommended a guide 
to fees which was adopted by the Section. 
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Prudent Investor Rule Urged 


Pennsylvania Trust Section Holds Mid-Winter Conference 


FFORTS are being made to famil- 
EK iarize members of the state legis- 
lature with the desirability of adopting 
the Massachusetts rule of trust invest- 
ment, stated Frank G. Sayre at the re- 
cent meeting of the Pennsylvania Trust 
Company Section in Harrisburg on Dec- 
ember 5. Reporting as chairman of the 
Committee on Trust Investments, Mr. 
Sayre, who is vice president of The 
Pennsylvania Company for Insurances 
on Lives and Granting Annuities, Phil- 
adelphia, mentioned the failure of such 
a measure to survive committee action 
at the last legislative session. 

Trust institutions operating under the 
prudent man rule would be in a posi- 
tion to render far better service to their 
beneficiaries than under a legal list, 
said Mr. Sayre, with the yield on legals 
steadily decreasing. Nor would this 
rule impose additional burdens on fiduc- 
iaries since they would only be permit- 
ted to do for their legal accounts what 
they are already doing in their discre- 
tionary trusts, he pointed out. 

Specific steps being taken are the 
preparation of a pamphlet for distri- 
bution to legislators and bankers, the 
organization, already functioning, of a 
speakers’ bureau to address group meet- 
ings on the subject, and enlistment of 
the cooperation of the Pennsylvania 
Bar Association’s Committee on Revis- 
ion of the Law of Decedents’ Estates. 


Mr. Sayre also made reference to the 
decision in Casani’s Estate, on the ques- 
tion of retention of non-legal invest- 
ments in legal accounts. (See July issue 
Trusts and Estates, page 65.) An an- 
alysis of counsel’s opinion indicates that 
the test is that a security should be sold 
when it reaches its real intrinsic value, 
at a price that would not work an un- 
reasonable sacrifice to principal and in- 
come. Mr. Sayre emphasized that the 
court has not abolished the distinction 
between legals and non-legals, nor auth- 
orized indefinite retention. The result 
of the opinion, he stated, has been to 


supply to trustees a sound defense 
against surcharge if the tests of prud- 
ence and review, as outlined in the case, 
have been followed. 


Recent Legislation 


REVIEW of fiduciary legislation 

enacted or killed at the 1941 State 
session was presented by Carl W. Fenn- 
inger, vice president, Provident Trust 
Company, Philadelphia. Those laws of 
general interest have previously been re- 
ported in Trusts and Estates, but it is 
worth mentioning again that Act No. 300 
permits the compromise of inheritance 
taxes where the domicile of the decedent 
is in controversy. 

As to bills supported by the Commit- 
tee on Legislation but which failed of 
enactment, Mr. Fenninger referred to, 
among others, a measure seeking to 
adopt the Uniform Principal and Income 
Act. Since the Bar Association sub- 
mitted another bill on the subject, the 
two groups discussed the question with 
the result that consideration of both acts 
was dropped for the session. 

Among the defeated bills which had 
been opposed by the Committee, Mr. 
Fenninger adverted to one whose purpose 
was to prohibit a fiduciary from holding 
its own stock in its accounts, with cer- 
tain limitations. This legislation was 
fought principally because there was no 
provision for court relief in the event 
a fiduciary was unable to meet the re- 
quirements of the law. 

In concluding, Mr. Fenninger stated 
that it may be desirable to study all of 
Pennsylvania’s fiduciary legislation to 
see that it is in line with the necessitie 
of the trust business. 


Codification of Fiduciary Law 


ARIOUS proposed amendments to 
the Wills Act, offered by the Com- 
mittee on Law of Decedent’s Estates and 
Trusts of the Pennsylvania Bar Asso- 
ciation, were discussed by Paul C. Wag- 
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ner, chairman of the similarly named 
committee of the Trust Company Sec- 
tion. Among the matters under consid- 
eration by both groups are the following: 

The capacity of minors to make wills; 
execution of wills by mark; abolition of 
nuncupative wills; validity of foreign 
wills; 

Limitation or elimination of spend- 
thrift trust clauses; 

Effect on spouse’s right of election of 
separation, non-support or death (dur- 
ing probate) ; effect of exercise of right 
of election on dispositive scheme of will; 
and 

Clarification of law as to effect of sub- 
sequent marriage or after-born children 
on wills. 

Mr. Wagner, who is vice-president of 
Fidelity-Philadelphia Trust Company, 
expressed concurrence with the Bar Com- 
mittee’s opinion that this whole question 
should be made the subject of investiga- 
tion by a commission authorized to re- 
examine and recodify the law of deced- 
ent’s estates and trusts. 


What Is Public Relations 


UBLIC relations in the trust business 

consists of “giving good service and 
getting credit for it,” said Craig R. 
Smith, assistant vice president of the 
Central Hanover Bank and Trust Com- 
pany of New York. 

“The public has the right to expect 
from us honest and intelligent adminis- 
tration of the estates and trusts com- 
mitted to our care,” continued Mr. Smith, 
“and providing such service must be the 
first step in our public relations program. 
But merely to provide such service is no 
longer sufficient. We must show the pub- 
lic by our actions, as well as by our 
words, that our operations contribute to 
the general economic and social welfare 
of the world today.” 


Mr. Smith made the point that the 
public relations problem starts inside 
the Bank with employees and. officers. 
“You must work from the inside out be- 
cause to outsiders—to the public—those 
who work for the company are the com- 
pany. Think of the hundreds of busi- 
ness and social contacts that your insti- 
tution is making every day of the year 
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through your individual officers and em- 
ployees! 

“As members of the community in 
which they live and work, they should be 
the best spokesmen for your policies. 
But if they are to be good spokesmen, 
they must not only be adequately equip- 
ped to do their work, but they must also 
know how to represent your company 
properly in all of their dealings with the 
public. They should know the funda- 
mentals, at least, of the trust business; 
they should be familiar with the advan- 
tages of trust company management and 
administration; they should be informed 
about your policies and your practice 
and the reasons for them. 

“Customers—those now doing business 
—are the second important group af- 
fected by trust public relations,” Mr. 
Smith said. “There can be no denying 
that they, along with depositors, consti- 
tute the most important segment of our 
outside public. Surely if every one of 
them were fully informed about our com- 
pany and favorable to it and its policies, 
our whole public relations problem would 
almost solve itself. 

“Every company has a reputation and 
a personality in the eyes of trust cus- 
tomers, one which is due in large mea- 
sure to our public relations policies, or 
lack of them. In these days of stress, 
those policies are of increasing import- 
ance if we hope to continue our present 
way of doing business.” 


Earnings Increase 


HE combined 1940 gross income of 
Personal Trusts and Agencies Divi- 
sions of 17 of the 23 Pennsylvania banks 
which have been cost analyzed for the 
past three years, increased approximately 
$150,000 over the figure for 1939, while 
their expenses decreased about 5%, 
stated Robert A. Wilson in his report 
as chairman of the Committee on Costs 
and Charges. Data for the remaining 
six banks have not yet been compiled, 
said Mr. Wilson, who is trust officer of 
The Pennsylvania Company for Insur- 
ances on Lives and Granting Annuities, 
Philadelphia. 
For each dollar of commissions and 
fees of the Personal Trusts Divisions, the 
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operating expenses were $1.07 as com- 
pared with $1.20 in 1939 (for the 23 
banks). The composite figure for 
Agency Divisions is $1.18 against $1.34 
for 1939. When earnings from the Es- 
tates Divisions are added, the expense 
figures are $.945 and $1.09 respectively, 
the report shows. 

Mr. Wilson reiterated the committee’s 
urging of trust institutions to determine 
their operating costs for the various divi- 
sions, as the basis for establishing a 
sound policy governing the acceptance of 
new business and the profitable contin- 
uance of existing accounts. 


Convention Notes 


HERE are now active Corporate 

Fiduciaries Associations in seven of 
the eight groups of the PBA, and the 
remaining one is expected to meet early 
in 1942, according to J. Regis Walthour, 
presiding over the meeting as chairman 
of the Trust Company Section. Mr. 
Walthour is trust officer of the First 
National Bank of Greensburg. 

Details of the operation of his insti- 
tution’s mortgage investment fund were 
outlined by M. Paul Smith, associate 
trust officer, Norristown-Penn Trust 
Company. These remarks were not made 
available for publication. 


Progress in the preparation of a man- 
val for trust department operations was 
reported by Charles A. Schreyer, vice 
president and trust officer, West Branch 
Bank and Trust Company, Williamsport, 
and chairman of the Section’s committee 
of that name. 


G. Fred Berger, treasurer, Norris- 
town-Penn Trust Company, submitted 
his report as chairman of the Commit- 
tee on Mortgage Investment Funds, 
whose work has now been largely com- 
pleted with the adoption of State and 
Federal law and regulation, respectively, 
permitting the operation of such funds. 


A paper on common trust funds by A. 
W. Whittlesey appears in the Trust Op- 
erations section, while a summary of dis- 
cussions on public relations will be found 
in The Trust Market section. 

A summary of the report of the com- 
mittee on Public Relations appears in 
The Trust Market section herein. 
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Illinois Bankers Publish Official 
Trust Pamphlet 


The Trust Division of the Illinois Bank- 
ers Association recently made available to 
its members an Official Trust Pamphlet, one 
of the first ever to be issued by a bankers’ 
association. In announcing its publication, 
Chester D. Seftenberg, vice president and 
trust officer of the Oak Park Trust and 
Savings Bank and president of the Division 
said, “It is designed for distribution to 
every officer, director, active stockholder, 
and responsible employee who has dealings 
with the public, and to lawyers, life insur- 
ance men, trust customers and beneficiaries.” 

In submitting its report to the Trust Divi- 
sion, the committee which prepared the re- 
port stated that “a proper distribution of 
such a pamphlet will call attention in an 
unprovocative way to the basic human needs 
that a trust institution is designed to serve. 
Its adoption and use by trust institution 
will tend toward the elimination of inac- 
curate and conflicting statements about our 
institutions on the part of directors, em- 
ployees and the public.” 
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COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 


First Indiana Trust Conference 


The first Trust Conference ever conduct- 
ed by the Indiana Bankers Association was 
help in Indianapolis on December 3 and 4, 
under the guidance of E. H. Iglehart, trust 
officer, American National Bank, Indian- 
apolis, who was general chairman of the 
conference, and C. W. Dannenfelser, trust 
officer, Fort Wayne National Bank, who 
was chairman of the program committee. 
Approximately ninety persons were in at- 
tendance. 

The delegates were urged by Ross Wal- 
lace, Director of the Indiana Department 
of Financial Institutions, to determine 
whether their trust departments particular- 
ly in the smaller communities, are receiv- 
ing adequate compensation. Trust respon- 
sibilities are great, he said, and should be 
taken into consideration when fees are ar- 
ranged. Trust customers should expect to 
pay a reasonable sum, rather than expect 
to receive trust services as a favor for other 
business with the bank. 

Mr. Wallace enumerated the various ad- 
vantages of a corporate fiduciary and re- 
commended that trust institutions call these 
to the attention of the public as they may 
not be generally realized. 


As of June 30, 1941, 200 of the 382 banks 
under the control of his Department were 
engaged in trust business, the greater num- 
ber acting in a limited capacity, Mr. Wal- 
lace reported. Indiana’s banking laws have 
been considered a model by other states, 
he said, copies having been requested by 
banks in every part of the country. 

Among the other highlights of the con- 
ference was a question box period presided 
over by Mr. Dannenfelser, the panel con- 
sisting of: 

Law—E. R. Baltzell, Davis, Baltzell and 
Sparks, Indianapolis. 

Investments—Harry C. Sauvain, Profes- 
sor of Finance and Director of Investment 
Research Bureau, Indiana University. 


Operations—Blaine H. Wiseman, Exam- 
iner, Department of Financial Institutions. 

Taxation—Melvin M. Dunbar, Dunbar and 
Dunbar, Indianapolis. 


Problems in the establishment and oper- 
ation of a small trust department were ful- 
ly outlined by R. Floyd Searer, trust officer, 
First Bank and Trust Company, South 
Bend, who described the steps in determin- 
ing whether or not to create a trust depart- 
ment, and, when established, the equipment 
and procedure for its operation and the ac- 
quisition of business. 

Papers on new business and investments 
are summarized in The Trust Market and 
Investment Policy sections, respectively, in 
this issue. 

0 


N. Y. Bankers Authorize New 
Trust Subcommittees 


The Committee on Trust Functions of 
the New York State Bankers Association 
has authorized the appointment of two 
new subcommittees, one on common trust 
funds and the other on trust investment 
research. William H. Stackel, vice presi- 
dent of the Security Trust Company, Ro- 
chester, and head of the Committee on 
Trust Functions, has appointed the follow- 
ing members of the subcommittee on Com- 
mon Trust Funds: Chairman, G. C. Bar- 
clay, assistant vice president, City Bank 
Farmers Trust Company, New York; Wil- 
liam A. Eldridge, vice president of the 
Central Hanover Bank and Trust Com- 
pany, New York, and William T. Haynes, 
vice president, Marine Midland Group, 
Ine., Buffalo. 

W. Barton Cummings, personal trust of- 
ficer of the Chemical Bank and Trust Com- 
pany of New York, has been appointed 
chairman of the subcommittee on trust 
investment research. Other members ap- 
pointed by Mr. Stackel are: Elliott W. Gu- 
maer, vice president and trust officer, 
Rochester Trust and Safe Deposit Com- 
pany; John G. Sittig, in the investment de- 
partment of the First Bank and Trust Com- 
pany, Utica; R. G. Barker, vice president 
of the Bank of New York, and Dale E. 
Sharp, investment trust officer of the Guar- 
anty Trust Company of New York. 
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Adapting Trust Services to New Demands 
New Jersey Trust Conference Highlights 


é¢ ANKERS have a duty to their de- 
positors and beneficiaries to fight 
any political trend towards the confisca- 
tion of private property,” declared L. A. 
Chambliss, president of the New Jersey 
Bankers Association, at its Mid-Year 
Trust & Banking Conference held at 
Princeton, November 27 and 28. 

“All you need to have Fascism, Naz- 
ism, Socialism or Communism in Amer- 
ica,” he continued, “is to so tax corpora- 
tions that they can pay no dividends. It 
is not necessary to fix a limit on profits, 
or to destroy the upper and middle classes 
through income taxes. If all the profits 
of corporations go to the government, 
equity values will be destroyed and pri- 
vate personal property will automatic- 
ally disappear.” 


Adapting Service to New Demands 


ONSIDERING the adaptation of 

trust service to new demands, Carl 
W. Fenninger, vice president of Prov- 
ident Trust Company, Philadelphia, 
stated that legal, public relations, and 
economic trends may indicate what 
these demands will, in part at least, be. 


As to the legal aspect, there is the 
greater consideration being given to the 
interests of life tenants, evidences being 
found in the apportionment decisions, 
recognition of the propriety of en- 
croaching on principal, and the growth 
of the fixed income trust. Citing the 
papers on these matters presented at 
the 1941 Mid-Winter Trust Conference 
of the A.B.A.,* Mr. Fenninger declared 
that “trust men must decide whether 
or not they will adopt a policy of more 
fully assuring the care of life tenants.” 


In the field of public relationship, 
one of the greatest demands is that of 
building the trust business into the eco- 
nomic thinking of the people as a whole, 
adapting it to those conditions which 
indicate a lessening in the size of 
accounts and a need for more special- 


*Feb. Trusts and Estates 163, 169, 195. 


ized services in the management of 
funds on the part of an increasing num- 
ber of persons, Mr. Fenninger contin- 
ued. 

On the question of economics, he re- 
ferred to the recent book “The Manager- 
ial Revolution”’* as further proof of 
the growth of the idea of a planned 
economy and of the necessity of laying 
plans, by trustmen, for maintaining 
the integrity of the funds in their care 
and broadening their fields of service. 
In this connection, Mr. Fenninger again 
emphasized the importance of estab- 
lishing common trust funds wherever 
possible and adopting the prudent man 
rule of trust investment in those states . 
where legal lists now prevail. The 
former would permit the management 
of small accounts, by lowering the cost 
of operation and enabling diversifica- 
tion of investments with its consequent 
decrease in over-all risk. The latter 
rule would allow fiduciaries to meet 
changing conditions by different invest- 
ment methods, Mr. Fenninger concluded. 


Common Stocks for Trusts 


TRUSTEE is justified in buying 
common stocks for trusts today for 
four reasons, according to Dale E. 
Sharp, investment trust officer of the 
Guaranty Trust Company of New York. 


To give the life tenant a living wage. 


Common stocks today appear cheaper 
than bonds, not only on a comparison 
of yields but historically as well. 


The cost of living is rising and per- 
haps stocks may help to preserve the 
purchasing power of trust income as 
well as of the remainder on distribu- 
tion. 

The world situation is so uncertain 
that no man can say with assurance 
what may happen even in the very near 
future. Under these conditions, diversi- 
fication may be the better part of pru- 
dence. 


*See Nov. Trusts and Estates 497. 
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Mr. Sharp indicated, however, that 
whether or not common stocks should be 
purchased for a particular account would 
depend on the applicable factors, such 
as the income needs and tax status of 
the life tenants, and the desirability of 
regularity of income, as for example, 
in the smaller trusts. 


“The outlook seems to be for some 
further moderate increase in the cost 
of living, but there seems little likeli- 
hood of it doubling or tripling in the 
near future,” Mr. Sharp continued. To 
the extent that we do have inflation, 
common stocks should preserve purchas- 
ing power more effectively than bonds, 
although even the former may not be 
wholely adequate. The stocks that would 
give the best account of themselves are 
those one would be inclined to buy in 
ordinary times, he said. 


Common stocks received in estates 
under administration should be sold as 
promptly as possible when it is fairly 
certain that they will have to be liqui- 
dated eventually in order to pay taxes, 
debts, etc. Their value is known today; 


we don’t know what they will be worth 
when they are needed, Mr. Sharp as- 
serted. 


The executor should not hold for long 
any large amounts of cash not needed in 
the administration of the estate, since 
the beneficiaries will thus obviously be 
deprived of income. Any testamentary 
trusts should be set up in part at least, 
and outright legacies be partially dis- 
tributed at the earliest possible date, Mr. 
Sharp suggested. In the latter case, the 
legatees ought, where practicable, to be 
asked whether they wish to receive their 
bequests in cash or in kind. 


On the question of tax-exempt securi- 
ties, Mr. Sharp referred to the possibility 
that the Supreme Court may, in its deci- 
sion in the Port of New York Authority 
bonds case, enable the Treasury to tax 
all outstanding municipal issues. If 
this eventually should come to pass, a 
policy of buying only the longest term 
municipals would have been a mistaken 
one. The safest course would therefore 
seem to be to purchase as short maturi- 
ties as the income requirements of the 
beneficiaries permit. This policy would 
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fit in with one based upon an expecta- 
tion of an increase in interest rates, if, 
when, and to what extent that should 
occur. 


Income Taxation of Trusts 


N a review of the principles of income 

taxation of trusts, Sydney A. Gutkin, 
tax counsel of Hannoch & Lesser, 
Newark, discussed the nature of the 
“substantial adverse interest” which it 
is necessary for a third person to have 
in conjunction with the settlor in order 
for the latter not to be taxed on the 
income of the trust. Whether the in- 
terest of a beneficiary, which is prob- 
ably adverse, is also substantial, de- 
pends on the circumstances of each 
case. The Bureau of Internal Revenue, 
said Mr. Gutkin, has taken the position 
(contra to some decisions) that if there 
are several beneficiaries, each may have 
a substantial adverse interest only to 
the extent of his part of the trust. It 
may be held, moreover, that a person 
may have a substantial and yet not an 
adverse interest; e.g. the settlor’s wife. 
(A trustee does not have an adverse in- 
terest.) 

Turning to the matter of short term 
irrevocable trusts, Mr. Gutkin inter- 
preted the Clifford case as being based 
primarily upon the point of retention 
of control by the grantor-trustee; use of 
a corporate fiduciary, he remarked, 
might thus be stimulated by this deci- 
sion. Subsequent cases have held the 
income of term trusts not taxable to 
the settlor, but these trusts were usu- 
ally for a term of more than five years 
or the beneficiary was not a member 
of an intimate family group. Never- 
theless, Mr. Gutkin urged caution in 
the use of such trusts for tax savings 
purposes. 


Speaking of trusts created to dis- 
charge a legal or moral obligation of 
the settlor (alimony or maintenance 
trusts), Mr. Gutkin stated that the in- 
come of irrevocable trusts for the bene- 
fit of members of the settlor’s family is 
probably not taxable to him if the in- 
come is not, in effect, used in such man- 
ner as to provide him with a legal bene- 
fit. If the instrument makes no pro- 
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vision on this point and the income is 
in fact not so used, it would seem to 
be not taxable to the grantor, accord- 
ing to Mr. Gutkin. Therefore, the trus- 
tee (someone other than the settlor) 
should be given discretion as to the 
use or accumulation of the income and 
should not in fact use it for the educa- 
tion, maintenance or support of the 
family. 


A tax savings device apparently ap- 
proved by the Commissioner involves 
a trust (on a calendar year basis) pro- 
viding that the income be paid to the 
beneficiary on a certain date, e.g. Jan- 
uary 3 and July 3 each year, if he is 
alive on those dates. The trust is tax- 
able on the income for the last half of 
the year, the beneficiary for the first 
half. 


Mr. Gutkin concluded by urging trust- 
men to take an active part in getting Con- 
gress to remedy the situation created by 
the Higgins and Duke cases, involving 
deductibility of business expenses and 
trustees’ fees. 





Sigurd A. Emerson, of the law firm of 
Hood, Lafferty & Emerson, Newark, dis- 
cussed in detail the new probate rules 
for the Orphans and Prerogative Courts. 


A paper by John Moxon on Investment 
Supervisory Services is summarized in 
The Trust Market section. 


Insurance and Trust Council Formed 
in Indianapolis 


Organization of the Indianapolis Life In- 
surance and Trust Council was completed 
at a meeting of the Council’s Executive 
Committee December 8. Donald S. Morris, 
vice president, Fletcher Trust Company, is 
president of the new group. This Council 
is the twentieth such group to be formed 
in the United States. 


Officers of the Council, in addition to Mr. 
Morris, include: Dan W. Flickinger, Gen- 
eral Agent, John Hancock Mutual Life In- 
surance Company, Vice President; Fred 
Backer, trust officer, Indiana Trust Com- 
pany, Treasurer; and Milton Elrod, Jr., 
Legal Editor, Insurance Research and Re- 
view Service, Secretary. 





TRUSTS and ESTATES—December 1941 


Future of Trust Business 


é<é HE future of the trust business 

in this country is assured, because 
(1) the trust business is rooted in the 
Anglo-American common law, (2) it is 
an expression of the democratic way of 
life and (3) it has come in response to 
popular demand. If this is true, the 
trust business will last as long as the 
common law system prevails and as long 
as the democratic way of life survives.” 
So stated Gilbert T. Stephenson in an 
address before the Trust Section of the 
Michigan Bankers Association Study 
Conference, meeting in Ann Arbor on 
December 4 and 5. 


This is the first time that a separate 
session has been devoted to trust mat- 
ters. 

“The trust business has survived be- 
cause it has been able to adjust itself 
to the courses it has had to take. The 
three great Anglo-American institutions 
—the common law, the trust and the 
trust business—will continue to survive 
only as they adjust themselves to ever- 
changing courses,” as in the past, con- 
tinued Mr. Stephenson, who is Director 
of the Trust Research Department, Grad- 
uate School of Banking. 


“Dim and unlighted as is the way 
ahead, one nevertheless may be able to 
discern what are likely to be three of the 
adjustments the trust business of the 
future must make. They are (1) to 
smaller units of business, (2) to still 
greater specialization in service and (3) 
to greater selectivity of accounts. 

“Trust institutions can and will handle 
smaller accounts profitably only by reduc- 
ing costs or adjusting charges or both. 


“The future probably holds in store 
two kinds of specialization—staff and 
institutional. As to staff specialization 
it is only a matter of developing a group 
of specialists and adding others as occa- 
sion demands.” As to the latter prob- 
ability, “it may be that the future has 
in store the specialization of trust insti- 
tutions in different types of trust ser- 
vice. In the professions—law, medicine, 
teaching particularly—specialization us- 
ually is regarded as a step up, not down. 


“Tn the past, too often the dollar value 
of property has been regarded the con- 
trolling factor in accepting or declining 
accounts. It is suggested that every 
trust institution in the United States 
appoint a special committee of officers 
and directors to formulate a_ state- 
ment of policies,” using as a guide the 
Trust Division’s Statement of Policies 
for the Acceptance of Trust Business.* 


“The trust institution has an assured 
place in the social and economic order 
of this nation,” concluded Mr. Stephen- 
son. “Great as its past may have been, 
its future bids fair to be still greater.” 


Seven duties of the trustee, in the 
light of the rights of life tenant and re- 
mainderman were discussed by Profes- 
sor Lewis M. Simes of the University of 
Michigan Law School. These were: to 
carry out the terms of the trust; to pre- 
serve the trust estate; to make the trust 
productive; to use reasonable care and 
skill in making investments; to deal im- 
partially with respect to life tenant and 
remainderman; to pay income to life 
tenant and principal to remainderman; 
and to administer the trust in a prac- 
tical and efficient manner. 


Professor Simes spoke particularly of 
the allocation of periodic payments to 
income, including stock dividends, ex- 
traordinary dividends and rents, wast- 
ing assets, and unproductive property. 
With reference to the allocation of stock 
dividends, he expressed a definite pre- 
ference for the Massachusetts rule over 
the Pennsylvania formula. 

J. Malcolm Johnston, vice president, 
Girard Trust Company, Philadelphia, 
spoke on common trust funds. 

R. M. Frisby, assistant sercetary of the 
Harris Trust and Savings Bank of Chicago, 
emphasized the importance of a central file 
in the solicitation of new business, as well 
as the maintenance of properly engineered 
trust prospect records to form the basis of 
every new business campaign. He also 
touched upon the advantages of close law- 
yer and life underwriter contacts and the 
importance of personnel in the new busi- 
ness scheme. 


*See Trusts and Estates, Nov. 1940, p. 507. 
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MYOPE does not necessarily re- 

quire medical treatment. Often, he 
needs only an awakening to that which 
is beyond his myopic vision. Recently a 
reputable citizen of a thriving commun- 
ity objected to the school taxes which he 
was called upon to pay, for the reason 
that he had no children attending school. 
Little did he realize that unless “the 
other fellow’s children” received proper 
training, the windows in-his ten room 
house would be broken and his beautiful 
garden would be ruined by children who 
did not know any better. 


There are many trust officers who rea- 
son along the same unsound lines with 
respect to educating the entire commun- 
ity concerning the functions of corpor- 
ate fiduciaries in estate management and 
estate conservation. “Why,” says the 
officer of the small trust company, 
“should I participate in educating the 
public concerning the usefulness of the 
work of corporate fiduciaries, when most 


*One who is nearsighted or shortsighted. 


of the public will bring its trust business 
to the large trust company?” ‘“Why,” 
says the officer of the large trust com- 
pany, “should I participate in any joint 
educational program of the work of cor- 
porate fiduciaries and give the public the 
idea that the small trust company has its 
proper place in the community?” 


Unselfish Purpose 


E must realize that the basic jus- 

tification for the existence of cor- 
porate fiduciaries is their usefulness to 
the public and the communities in which 
they are located. Some years ago, at 
the outset of a cooperative advertising 
campaign, the President of the District 
of Columbia Bankers Association said: 


“There is an unselfish purpose in fidu- 
ciary advertising that is often over- 
looked. When the Association urges in- 
dividuals to make wills and create trusts, 
it is not merely attempting to secure 
new business for member banks—it is 
helping to conserve the results of years 
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of effort and insure the well-being of the 
dependent and helpless. Viewed in the 
light of an educational opportunity, the 
series will reward both those who read 
and those who render the service.” 


It is impossible to enlighten one por- 
tion of a community and keep the other 
in darkness. There is little doubt but 
that where an entire community is con- 
vinced, through education, that corpor- 
ate fiduciaries have a definite place in 
the present scheme of world economy, 
each institution, large and small, will 
benefit therefrom in proportion to its 
ability to administer, competently and 
conscientiously, the funds placed in its 
care. The new business each institution 
would get would be determined by its 
own resourcefulness in a community al- 
ready aware of the wisdom of availing 
itself of the corporate services at its 
disposal. 


Successful Experiences 


ROM time to time, local corporate 
fiduciaries associations have success- 
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fully conducted programs of cooperative 
advertising. Nearly $20,000 were spent 
on one occasion by the Trust Companies 
of Los Angeles in a cooperative educa- 
tional publicity campaign to acquaint the 
public with the advantages of the per- 
sonal trust services of corporate fiduc- 
iaries. A similar campaign, at a cost 
of $6600, was undertaken by the Corpor- 
ate Fiduciaries of the District of Colum- 
bia. During the past year high praise 
was given to the cooperative advertising 
enterprises conducted by the corporate 
fiduciaries of Philadelphia and Rochester, 
N. Y. 

Eliot H. Thomson, Chairman of the 
Advertising Committee of the District 
of Columbia Bankers Association for 
over ten years, once wrote: 


“Teamwork is necessary in a bank. 
Teamwork among the banks is just as 
necessary. Why should we bankers be 
trailing behind other great business de- 
velopments in this country? Whether it 
is the fruit growers of California, the 
farmers, the automobile manufacturers, 
the lumbermen or the laborites, when it 
comes to cooperation, everybody’s doing 
it now. Why shouldn’t we bankers co- 
operate? 

“First of all, cooperative advertising is 
much more economical than individual 
advertising; second, it gets attention no 
individual bank can command, and, third, 
it conveys to the public mind the im- 
pression that the banks are rendering a 
service of value to the whole community.” 


In these days of farsighted coopera- 
tive efforts, corporate fiduciaries should 
free themselves from the fetters of my- 
opia so that they may enjoy the plenty 
within their midst. 


Pre-Testing Trust Service 


The Atlantic National Bank of Jackson- 
ville, Fla., is tying in its living trust ser- 
vice with the common knowledge that air- 
planes must be flown by test pilots before 
they are accepted for regular duty. Un- 
der the caption, “Trust Service Can Be 
Pre-Tested Too,” it recently ran an adver- 
tisement which says, “You can do the same 
with trust service by establishing a living 
trust . . . While relieving you of invest- 
ment and other details, it will enable you 
also to watch our trust service in action.” 
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Public Relations Program Outlined 
Pennsylvania Trust Men Suggest Novel Plan 


PUBLIC relations program which 

does not call for any advertising 
outlay or any increase in payroll, but 
rather for serious cooperation and lead- 
ership from the heads of the banks and 
from the operating officers of all trust 
departments, has been adopted by the 
Public Relations Committee of the Trust 
Company Section of the Pennsylvania 
Bankers Association, according to Chair- 
man John Kinneman, Jr., who delivered 
the report at the recent meeting of the 
Section in Harrisburg. 

“Our program has two general objec- 
tives,” said Mr. Kinneman, who is vice 
president of the Peoples-Pittsburgh 
Trust Company. “One is to improve our 
services and the way they are rendered. 
Two, is to let the public know what we 
do and how well we do it. 

“On the first subject we will attempt 
to cover those operating functions that 
are responsible for making good or bad 
public relations, such as lack of interest, 
poor control systems, lack of policy, and 
laxity in doing things promptly. 

“We have divided the second subject 
into five divisions. One is public rela- 
tions steps to be taken in each step of 
the administration of an estate or a trust. 
The nature of this is a type of progress 
chart showing when, what, and how to 
maintain the proper public relations at 
every point in the administration of an 
estate or trust. The second division is 
the development of a cooperative spirit 
between the trust officers and the attor- 
neys, and a serious attempt to get in each 
county the Judges of our Orphans Courts 
to meet periodically with the heads of 
trust departments to advise and counsel 
us on how better to operate our business. 
We hope by fair treatment of the attor- 
neys to get beyond the passive arms- 
length stage and actually get them to 
direct more business to us. The third 
division is the development of coopera- 
tive spirit among life insurance under- 
writers. Fourth is the preparation and 


delivery of speeches on the subject of 
trusts to civic organizations, and the 
fifth division is publicity in newspapers, 
magazines and other local periodicals 
through which our stories may be carried 
without charge. 


Administration Chart 


Asked what was meant by “the public 
relations steps to be taken in each step 
of the administration of an estate or 
trust,” L. W. Korber, assistant trust of- 
ficer of the Scranton-Lackawanna Trust 
Company and a member of the Commit- 
tee, made the following reply: 


“We are preparing a chart to accom- ~ 
pany each piece of trust business from 
the original interview that starts the 
business, up to its final disposition. This 
chart will include a contact report for 
each interview, an estate analysis if there 
was one, a report on changes made in the 
documents before and after they became 
active, a copy of the cost analysis made 
when the business was accepted, a time 
and cost sheet for all time and expense 
involved in handling the estate or trust 
to be used at the final accounting to jus- 
tify our compensation, a report of all 
contacts with the attorney on the case 
giving a complete history of the work he 
has done, a progress sheet indicating 
what action the trust officer should take 
from a public relations angle at his first 
interview of the settlement of an estate, 
what points should be reported to the 
beneficiaries by correspondence, when 
they should be called in for the purpose 
of keeping them informed of progress, 
what reports should be made on review 
of investments, what reports should be 
made to the attorney, and when the at- 
torney should be called in so that he is 
completely familiar with the operation. 
When the first statement is ready, the 
delivery should be made by calling in the 
beneficiaries and the statement explained. 
Points will be indicated when additional 
business should be solicited.” 
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Attorneys 


-Discussing attorney relations, Frank 
E. Holland, trust officer of the Pennsyl- 
vania Company, Philadelphia, urged that 
trust men work closely with attorneys 
in the administration of an _ estate. 
“Counsel should be consulted on all im- 
portant steps in the administration of an 
estate,” said Mr. Holland. “I have al- 
ways found that in an estate where coun- 
sel has been in close touch with its ad- 
ministration a better job is done than in 
an estate where counsel is only consulted 
when all the administrative steps have 
been completed and we are about to file 
our account. 


“Where we have free business it should 
be distributed among the bar generally, 
and not restricted to bank counsel, and a 
portion of it should go to the young and 
coming members of the bar. We should 
definitely try to establish in the minds 
of lawyers that any account directed to 
the bank will be considered to be the 
client of the attorney and that he will be 
continued as counsel.” 


Life Underwriters 


Asked what the committee planned to 
do to foster better relations with the 
life underwriters, William H. Ressler, 
vice president of the Guarantee Trust 
and Safe Deposit Company of Shamokin, 
answered that “‘A code of fair procedure 
for the trust men and the life under- 
writers would be set up to determine in 
what cases life insurance should be placed 
in trust and where it should be placed 
under optional settlements. 


“In recommending new life insurance,” 
continued Mr. Ressler, “we should not 
select or recommend the person to re- 
ceive this business. In setting up a will 
and life insurance trust, if we find that 
the life insurance is already set under 
options, we should call in the agent who 
had it prepared, and try to talk him into 
recommending the change so he will not 
lose prestige with his customer. We 
would expect the same treatment from 
him if he changed a trust settlement to 
an optional settlement.” 
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Investment Review Service 


Factors in Determining Extension to Safekeeping Customers 


JOHN MOXON 
Assistant Trust Officer, Guaranty Trust Company of New York 


E found ourselves in 1932 in the 

position of having a large number 
of safekeeping customers, many of whom 
had no satisfactory source of investment 
information. These customers persisted 
in coming to us for help in the manage- 
ment of their funds. We reluctantly 
decided that it would be advisable at 
least to experiment with an investment 
advisory service to fill the gap short of 
a voluntary trust. We, therefore, estab- 
lished an Investment Review Division, 
equipped to furnish a quarterly Invest- 
ment Review service, which has been. in 
existence since May of 1932. 

Under this arrangement no attempt 
is made to follow accounts between quar- 
terly reviews although we are always 
glad to reply at any time to specific 
inquiries from review customers. Each 
report includes a table listing the secur- 
ities under review, the amounts held, 
their current prices, values and yields 
and a breakdown showing diversification 
based on both the investment fields and 
quality of issues represented. Specific 
recommendations as to which items 
should be held, sold or increased are also 
included. Where sales are recommended, 
we suggest what we believe to be suit- 
able reinvestments and offer supporting 
evidence as to our reasons for the pro- 
posed changes. 

Except in the initial review, no at- 
tempt is made to discuss each issue in 
detail in every report, but we do dis- 
cuss the items where any questions have 
arisen or where any new developments 
seem worthy of mention. We also com- 
ment on any economic or political changes 
of interest to investors since the date of 
the preceding review. This service is 
purely advisory in nature and changes 
in the investment holdings are made only 
on specific instructions of the customer. 


From address before Mid-Year Trust Confer- 
ence, New Jersey Bankers Assn., Nov. 28, 1941. 


There are some customers who wish 
a closer supervision similar to that given 
to trust accounts, but do not wish to go 
through the formalities of establishing 
a voluntary trust. We have, therefore, 
set up another investment service which 
provides a continuous review and largely 
duplicates our regular trust management. 
Where Quarterly Review Service is de- 
sired, we require only a letter of instruc- 
tions from our customer, advising us to 
proceed with this service until notified 
to the contrary. In the case of contin- 
uous supervision, the letter of instruc-* 
tions is somewhat more specific, but in 
neither case do we have any fixed form 
or terminology. 


Compensation 


Fees have been arrived at only after a 
considerable period of trial and error and 
a close check of our costs. These fees 
are based exclusively on the market val- 
ues of the accounts reviewed and fluc- 
tuate directly with these values. The 
one exception is a minimum fee for both 
services in order to carry the relatively 
fixed costs of handling any account. We 
also have special fees for large blocks 
of government bonds and _ uninvested 
cash balances. The rates for the contin- 
uous management service are somewhat 
higher than those for the Quarterly Re- 
view Service. 

Except for institutional and other 
accounts where special circumstances 
govern, the investment review service 
is not available unless at the same time 
the securities are placed in safekeep- 
ing with us. We also insist upon going 
over a potential Review list before 
agreeing to furnish the Review Service 
in order to avoid accounts unsuited to 
our facilities or the customers’ objec- 
tives. 


We endeavor to avoid undertaking 
Review Service for individual trus- 
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tees since we feel that in so doing, we 
are competing directly with ourselves. 
We do not take the same attitude to- 
ward institutional trustees as in most 
cases such funds are necessarily admin- 
istered by boards or other similar or- 
ganizations. 

We have found that among the In- 
vestment Review accounts, the turnover 
is less frequent than in the case of 
custody accounts as a whole, and in 
many instances is due to the death of 
the subscriber. In other cases, the ser- 
vice has served as a feeder to other 
business and the Review accounts have 
sometimes been replaced with contin- 
uous supervision accounts and with 
trusts. Where death has occurred, we 
frequently have been appointed exec- 
utor or trustee. Among the relatively 
few accounts which have just been lost, 
most have been where the customer was 
more interested in day-to-day specula- 
tive activity than in a conservative long- 
term investment program. 


As a whole, the Review Service has 
not been profitable. It has, however, 
sometimes served as a feeder for other 
business and it has also provided some 
income where we would have often 
found it necessary to furnish a substan- 
tial amount of free service. 


Three Affirmative Answers Needed 


In contemplating establishment of 
Investment Review or other similar ser- 
vices by smaller banks and trust com- 
panies, there are a number of questions 
which should be gone into thoroughly 
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and to which affirmative answers must 
be found before entering this field. In 
the first place, it would be patently un- 
wise to set up any investment counsel 
service unless there were available a 
sufficient amount of current statistical 
information to permit the formation of 
a reasonably accurate opinion on a wide 
range of securities. In the second 
place, there must be available trained 
personnel to utilize this statistical in- 
formation. In the third place, it must 
be recognized that much of the direct 
contact with review customers must be 
handled by an officer of the bank who 
may not have sufficient free time to un- 
dertake these new and different duties. 


In extending an investment advisory 
service of any kind, you also assume an 
important liability for thorough-going 
research even though that liability may 
be more restricted than is the case when 
handling trusts. Our own experience 
has been almost universally agreeable 
insofar as relations with our review 
customers are concerned. In some in- 
stances nevertheless, customers assume 
that we have taken on greater respon- 
sibilities than is actually the case and 
it is not always easy to disabuse them 
of this belief. 


There are perhaps several courses of 
action open. In the first place, you can 
refrain from undertaking any invest- 
ment service for safekeeping custom- 
ers. In the second place, it might prove 
feasible to set up a limited list of high- 
grade securities which you would be 
willing to follow closely and which 
could be included in conservative in- 
vestment accounts. The success of such 
a system will, of course, depend largely 
upon the willingness of custodian cus- 
tomers to confine their investments to 
such a list and under current unsettled 
conditions, this might prove quite diffi- 
cult. A third and final possible solu- 
tion might be the organization of a 
cooperative investment department by 
a whole group of banks in a given geo- 
graphic area. This too might well in- 
volve a great many problems without 
in any way minimizing the responsi- 
bility and liability of the various par- 
ticipating banks. 





THE TRUST MARKET 


Trusts New Business Column 


PHYSICAL CUSTODY 
IS NOT SUFFICIENT 


N ANY individuals are leaving their 

private business and financial 
spheres of activity in order to enter the 
Armed Forces or to join the Government. 
It is vital that during such absence the 
accumulated savings of these people 
should continue to be protected. If such 
savings consist of securities, many of 
these people are establishing custodian 
accounts with banks. 


But that is not sufficient. Further 
changes in industry and the securities 
market may require prompt and decisive 
action with respect to purchases and 
sales. If the owner is on board ship in 
the South Seas, with private radio ‘com- 
munications severed, he may find on his 
return that his material wealth has been 
subject to shrinkage because he had left 
no one with the power to take the neces- 
sary action to “sell securities”’. 

The above is only one example of the 
thoroughness with which trust new busi- 
ness men must delve into the affairs of 
their banking department customers. 
Those trust departments which render 
discretionary investment advisory ser- 
vices, in addition to better serving their 
customers, are also in a position to se- 
cure new business. All this comes un- 
der the heading of financial protection 
of the living. 

Naturally, there is also the important 
matter of leaving behind a properly 
planned will and life insurance program. 
There is much to be done by the trust 
new business man which at times might 
appear to him to be “mercenary”, but 
which in effect results in greater pro- 
tection for the head of the family while 
he is living and for his heirs after his 
death. 


* * * 


A BIG SECRET 


Or flagrant fault of trust promotion 
today, which more than cancels out 
whatever selling job a series of adver- 
tisements or direct mailings may have 
done, is that banks are attempting to sell 


the general public on the idea of a cor- 
porate fiduciary before they have sold 
it to their own official family. 

Consider the case of an individual 
who has noted a bank’s fiduciary adver- 
tising and is receptive to the idea of a 
corporate fiduciary. He has a number 
of talks with a representative of the 
bank and is apparently set to appoint 
them in one capacity or another. But 
before the new business man gets his 
name on the dotted line, something hap- 
pens. Mr. Trust Prospect reads in his 
newspaper that the senior trust officer or 
executive vice president of the bank 
whose trust services he has been con- 
sidering has named his wife or friend 
or business associate executor of his es-. 
tate. The trust arrangement which our 
new business man has been praising to 
the highest heavens is not mentioned in 
the will; nor is the trust department. 
And so his entire sales story comes top- 
pling down, and the bank finds itself 
without a prospect, let alone a customer. 


In this connection, Victor Cullin, re- 
cently elected president of the Financial 
Advertisers Association, said in a recent 
address before the Trust Convention of 
the Indiana Bankers Association that not 
until you had the wills of every officer 
and director of your bank could you 
start creating a market for your trust 
services. “Once you have them,” says 
Mr. Cullin, “let the public in on this 
grand secret. It’s news everyone wants 
to hear. Repeat the statement over and 
over again in your printed matter ‘Every 
director and officer has named this bank 
executor in his will.’ ” 

Once they buy your trust services then 
your job of selling the general public will 
be a lot easier and your advertising will 
show more tangible, successful results. . . 

* *% %* 


IN YOUR OWN BACK YARD 


ITH all the talk about lawyer con- 
tacts and, life underwriter con- 
tacts and director contacts, one wonders 
why more isn’t said about another seem- 
ingly more important one, trust officer 
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contacts. Trust officers can cooperate to 
a very great extent in developing new 
business and in suggesting names to the 
new business men. When an estate is 
closed they can do a good deal to bring 
the beneficiaries and the trust new busi- 
ness men together for the purpose of 
discussing the beneficiaries’ affairs and 
perhaps getting some agency, trust or 
will business from them. 

The Detroit Trust Company develops 
its trust officer contacts in the same sys- 
tematic manner that any other important 
contacts are developed, and the new busi- 
ness man constantly reminds the trust 
officers so that the advinistrative man 
will think of a legatee or beneficiary or 
relative of the decedent whose estate he 
is administering, in terms of new busi- 
ness and the services his department of- 
fers which would best suit their needs 
and requirements. The bank has also 
trained its employees, particularly those 
who contact the public, to call to the at- 
tention of the new business department 
new business prospects. Whenever any 
new business results from one of these 
suggestions, the bank’s president makes 


it a point to personally express his ap- 
preciation. .. ; 


* * * 


NO HALF LOAVES 


HE new business personnel of trust 

departments, comprised chiefly of 
men within the draft age, is going to be 
hard hit by the wide-spread conscrip- 
tion which now seems inevitable. Con- 
sequently there will arise a pressing 
need for these specialized operatives and 
in such a situation, where the supply of 
first rate men is limited, there may be a 
lowering of the barriers and men not 
completely qualified may be permitted to 
take over this important job. 

The old axiom, “half a loaf is better 
than none at all,” does not necessarily 
apply where new business solicitors are 
concerned. Half a new business man 
is undoubtedly worse than none at all. 
Lacking in a thorough understanding of 
his job, he can very easily destroy what- 
ever favorable impression has_ been 
ereated in the mind of a prospect by the 
bank’s advertising and painstaking per- 
sonal solicitation. That confidence which 


TRUSTS and ESTATES—December 1941 


was so hard to create is so easy to de- 
stroy. 
Wherever possible, the administrative 


.personnel ought to take a more active 


part in the solicitation of new business 
to take up the slack that may be created 
by a shortage of new business men, and 
obviate the danger of unqualified re- 
placements. Where that isn’t possible 
because of the press of administrative 
duties, they, along with the other new 
business men, ought to keep close tabs 
on these new replacements, guiding, 
teaching and advising them so that mis- 
takes will be kept to a minimum and a 
high quota of new business production 
maintained. 
* *% *% 


TAX TALKS 


Last June, Kennedy Sinclaire, Inc. of New 
York, trust new business consultants, pub- 
lished a pamphlet entitled “Tax Talks” 
which it sold to banks throughout the coun- 
try for distribution to trust prospects. Cur- 
rently fifty banks are using this service. A 
model in directness and clarity, this monthly 
pamphlet translates changes in tax laws in- 
to simple messages of great importance to 
persons interested in estate conservation. 
Actual examples of typical situations where 
tax savings have been realized are cited so 
that the prospect with a parallel estate 
problem has his interest immediately 
aroused and begins thinking of the solution 
in terms of his own estate. 


SURVEY OF BOSTON ESTATES 


Data on over five thousand estates pro- 
bated in the Massachusetts Counties of 
Norfolk, Essex, Suffolk and Middlesex for 
the past nine years have been compiled by 
Robert P. Kelsey, vice president in the Bos- 
ton office of The Purse Company, nation- 
ally known advertising agency for trust de- 
partments. The material, which covers es- 
tates of $25,000 and over, shows the dollar 
volume and trend in corporate fiduciary ap- 
pointments as well as the average size of 
various types of estates. Figures are also 
available on the number of estates with 
trust provisions and the average dollar vol- 
ume of such estates. 

a , 

The sixth annual University of Illinois 
Bankers’ Conference will be held at the 
University in Urbana, March 25-26, 1942. 
Frederick E. Lee, Professor of Economics, 
is chairman of the Conference Committee. 





THE TRUST MARKET 


Creating a Demand for Trust Services 


66 ALK your prospect’s language under 

his conditions, and you will produce 
new business for your trust department,” 
said Victor Cullin, assistant secretary of the 
Mississippi Valley Trust’ Company, St. 
Louis, in an address before the Trust Con- 
vention of the Indiana Bankers Association 
in Indianapolis on December 4. 

Citing the importance of advertising in 
creating a demand for trust services, Mr. 
Cullin, who was recently elected president 
of the Financial Advertisers Association, 
continued: “Advertising is essential to your 
success, whether or not you have competi- 
tion. You must let the community you are 
serving know what you are doing. In your 
daily experiences you have stories to tell 
that the newspapers will print as news. 
Don’t start advertising unless you expect 
to continue. A regular pounding away, 
even though the pounding is limited in scope, 
will create more business than many times 
the amount spent on a big splash with no 
continuity. 

“To create trust business, and then de- 
liver the services you have been named to 
render requires salesmanship. Salesman- 
ship does not stop when the original docu- 
ment is signed. You continue defensive 
selling to hold business. When you func- 
tion as executor or trustee you sell the 
beneficiaries, and you continue selling when 
you distribute funds to the legatees. 


“Nothing can help close a sale quicker 
than the cooperation of your commercial 
officers, who have close contact with the 
prospect. 


How Big—For a Trust Department? 


“There are many banks which have what 
they refer to as a trust department which 
is nothing more than a sign on a window. 
If there is a bank like this which can show 
a profit from its trust business, I certainly 
don’t know where it is. If the service is 
not worthy of promotion then by all means 
drop it and concentrate on others. 


“The field for trust development is a large 
and fertile one. We haven’t reached first 
base. You may say ‘I’m a bit touched’ to 
make such a statement in the face of heavy 
income taxes, estate and gift taxes, tending 
toward lower incomes and smaller estates. 
But you are wrong in your conception that 
the only prospects for trust service are the 
wealthy. Trust service is not a luxury to 
be reserved for the millionaire. The scar- 


city of million dollar estates will prove most 
troublesome to the company which is wholly 
dependent on them. Only one-third of the 
potential business is received by trust com- 
panies annually.” 


Prospects 


Discussing the problem of how to cultivate 
prospects, Mr. Cullin urged trust men to 
get their associates and directors to name 
their institution in some fiduciary capacity, 
and to work with lawyers and life under- 
writers in the interests of new business. 
Stockholders are excellent prospects, Mr. 
Cullin suggesting that new business appeals 
be attached to every dividend check mailed, 
not only for the purpose of soliciting their 
business, but also to serve as reminders 
for them to “talk up” the bank’s trust ser- 
vices and perhaps suggest the names of . 
other prospects. 

“Are you getting your share of the trust 
business?” Mr. Cullin asked. “If you have 
trust assets equal to your total deposits, 
you have a successful trust department. 
If they equal your individual demand depos- 
its, you have the foundation of a lucrative 
business, and you’re ripe for a first class 
business development program. It has been 
said by many authorities that it takes about 
ten years to put a trust department in the 
black, when it is has been started from 
scratch. Therefore, if you are over ten 
years of age and still in the red you’d bet- 
ter start checking up on the advisability 
of continuing in business. 

Mr. Cullin concluded with a discussion 
of the tactics to be used and the rules of 
new business conduct to be followed in 
getting the approximate share of the busi- 
ness. He outlined a systematic procedure 
of contact and follow up and gave an- 
swers for the usual objections with which 
the trust new business solicitor is constant- 
ly faced. 


Ohio Banking Chief Resigns 


Rodney P. Lien, State Superintendent of 
Banks for Ohio, has resigned effective Jan. 
1, 1942, at which date he will become vice 
president and comptroller of the Cleveland 
Trust Company. Mr. Lien was appointed 
Superintendent Jan. 10, 1940, succeeding 
Samuel H. Squire. 





COMPLETE 


TRUST 
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SERVICE 


Our complete facilities insure prompt, efficient, and economi- 


cal service in all fiduciary duties. For individuals we serve as 


Executor, Administrator, Guardian, Conservator, Trustee or 


Agent. For corporations we serve as Registrar and Transfer 


Agent of stocks, and Trustee of bond and note issues. 


( Member Federal Deposit Insurance Corporation) 


Ciry Nationa Bank 
AND TRUST COMPANY of Chicago 


Key Representatives Chosen 


Representatives of the Trust Speakers 
Bureau* sponsored by the Trust Division 
of the California Bankers Association have 
been chosen to act in several key cities 
throughout the State. Following is a list 
of the representatives whose job it will be 
to arrange for speakers to address special 
groups in their localities, such as law 
schools, upper class university and college 
groups, adult organizations and many oth- 
ers on the subject of the trust business. 

Pasadena—Roger M. Bone, trust officer, 

First Trust and Savings Bank 

Riverside—J. G. Reed, trust officer, Citi- 

zens National Trust and Savings Bank 

Sacramento—John F. Rivolta, vice presi- 

dent and trust officer, Bank of Amer- 
ica, N. T. & S. A. 
Santa Ana—L. S. Mortenson, trust officer, 
First National Bank in Santa Ana 
San Bernardino—W. N. Glasscock, trust 
officer, Pioneer Title Insurance and 
Trust Company 

San Diego—W. R. Spinney, assistant trust 

officer, Union Title Insurance & Tr. Co. 


San Jose—Ulysses A. Gribble, trust of- 
ficer, Bank of America, N. T. & S. A. 
Stockton—Carroll G. Grunsky, vice presi- 
dent and trust officer, Stockton Savings 

and Loan Bank. 


*See Trusts and Estates, April 1941; p 372. 


Help on 1942 Returns 


Walt A. Mayer, of Prentice-Hall, Inc., 
New York, advises that his company’s book- 
let on how to prepare 1942 income tax re- 
turns is now available for distribution by 
banks to customers, prospects, and others. 
As in the past, this handy pamphlet ex- 
plains the pertinent features of the Federal 
tax law, with the latest advice rendered 
necessary by the 1941 Revenue Act. Speci- 
men filled in returns further aid in making 
understandable problems with which more 
persons will be faced between now and 
March 15th than ever before. Copies and 
quotations may be obtained by writing to 
Mr. Mayer at 70 Fifth Avenue. 





ESTATE PLANNING 


T. Mortimer Plumb — A Financial Biography 


Chapter 3, Part IV: The Business Insurance Plan 


GEORGE S. VRIONIS 
Key Member, President’s Field Staff, Phoenix Mutual Life Insurance Co., New York 


OW approaching his 36th birth- 

day, T. Mortimer Plumb has prov- 
ed his worth in the Chemical Company 
to the satisfaction of his business as- 
sociates. These fellow stockholders are 
Mr. Simpson, who, as president, owns 
40% of the outstanding stock; and Mr. 
Taylor and Mr. Strong, each of whom 
owns 25% of the stock. 

When Mortimer purchased his 10% 
stock in the Company, Mr. Simpson 
gave him the option to purchase an ad- 
ditional 15% stock interest from him at 
an agreed price, which option would ex- 
pire on either’s death. 

After Mortimer explained to Mr. 
Simpson how his lawyer, trust officer 
and life underwriter had worked out a 
comprehensive program of estate plan- 
ning with him and pointed out the nec- 
essity for a stock purchase plan or 
business. insurance trust among the 
four stockholders of the Company, it 
was arranged to have Mr. Lee, the un- 
derwriter, and Mr. White, the trust 
officer, present at the next meeting. If 
all the stockholders approved the pro- 
posal, the Company’s counsel, Mr. Har- 
dy, would prepare the stock purchase 
agreement. 


Post-Mortem Problems of Business 


S the curtain rises on the scene, we 

find the four stockholders and 
Messrs. Lee and White around the con- 
ference table.* Mr. Lee is speaking: 


*The company did not have important bank 
loans so there was no reason for the Loan Of- 
ficer of its bank to be present at the conference. 


“Gentlemen, as long as you all live 
and contribute to the success of your 
company, all is well. But one day, and 
no one knows when, one of you will 
pass on, and then there will arise a 
multitude of problems for the surviv-* 
ing stockholders as well as the family 
and estate of the decedent, which Mr. 
White and I, through our combined ex- 
perience—his in the field of finance and 
trusteeship, mine in the field of life un- 
derwriting—would like to help you to 
obviate, now. 

“First let us look into some of the 
problems that arise for the surviving 
associates upon the death of a stock- 
holder: 

“1) Will the survivors take the de- 
cedent’s heirs into the business? Are 
they experienced ? 

“2) Outsiders, who perform no du- 
ties, may share in the profits. 

“3) If the heirs would be willing to 
sell their stock, will they accept a fair 
price, or will they insist on an unreas- 
onable figure? 

“4) The interests of the survivors 
will inevitably conflict with those of 
the decedent’s estate because the 
former think in terms of plant expan- 
sion, use of profits to increase produc- 
tion, and long term expenditures for ad- 
vertising and merchandising programs, 
viewing dividends as of secondary im- 
portance since each survivor receives 
the benefit of profits in the form of 
salary. On the other hand, the deced- 
ent’s salary having stopped, the estate 
interest is primarily concerned with 
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immediate income through dividends, 
and is not very much concerned with 
the building of reserves, ‘ploughing 
back’ the profits in plant expansion, 
etc. Will the survivors, therefore, be 
able to deal with the heirs or their ‘ad- 
visers’ as agreeably as they could with 
their living associate? 


At What Price? 


“5) Since the stock of your company 
is neither listed nor traded in any mar- 
ket, the surviving stockholders are the 
logical and perhaps the only potential 
purchasers of the decedent’s holdings. 
The question is, where will the cash come 
from? Even assuming you have the cash 
now, would it be wise to part with it, par- 
ticularly under current conditions? 
Again assuming you each have the cash 
now, can you guarantee you will have it 
later on, at the time one of you dies? 


“6) What if a competitor offers the 
heirs a much higher figure than you 
care to, or can pay? Is it not likely 
that a competitor will be willing to pay 
a fancy price for an interest in your 
business? 


“7) Finally, if upon your death any of 
the stock goes to children under 21 years 


presto / 


Modern Magic 
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of age, the court, in this state, will ap- 
point a General Guardian to protect the 
interests of such children. This General 
Guardian (to say nothing of the executor 
or administrator) would probably look 
into the operation of the business and 
thus it is possible to have two total stran- 
gers, inexperienced in your business, con- 
cerning themselves in every move you 
make. Although they are concerned with 
the conservation of the assets of the dece- 
dent and must protect the interest of 
the estate, they cannot save the business 
in times of stress by investing additional 
money when necessary, unless your will 
clearly grants such authority. 


“And while I am on the subject of 
wills, may I suggest that you each con- 
sult your own lawyer and ask him to 
tell you how your family would fare 
and what would happen to your stock 
in this company if you were to die. If 
you don’t have a will, by all means have 
one drawn by your respective attorneys. 


For the Family 


cc OW let us look at the problems 
of the estate and the family of 
the one who is the first to die. 


“1) Obviously, the decedent’s salary 
will cease at his death. Since his fam- 
ily has presumably been maintained 
out of his income, a new and depend- 
able source of income must be substi- 
tuted. 


“2) If the stock is the principal item 
of the estate, the circumstances might be 
such that the heirs would desire to dis- 
pose of it. 


“3) If they do so desire, they will 
be dismayed to find a very limited mar- 
ket for the stock, and consequently 
their bargaining power will be re- 
stricted. 


“4) Even if a sale is consummated 
at a satisfactory figure, the heirs face 
the possibility of being compelled to 
accept a small cash payment and the 
balance in notes. If the surviving stock- 
holders are the purchasers, the heirs 
will in a sense assume the hazards of the 
business affecting the former’s ability 
to pay, without the opportunity for a 
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commensurate return out of any prof- 
its. 


“5) The family, having a _ limited 
knowledge of the affairs of the busi- 
ness, would prejudice their own inter- 
est in the company if they were to insist 
on participating in its active conduct. 


“Now, gentlemen, there are the ma- 
jor problems to be solved. The plan 
which Mr. White and I would like to 
present to you is known as a ‘buy and 
sell’ agreement (or business insurance 
trust or stock purchase plan). I am 
asking him to carry on from this point 
to discuss how this plan operates.” 


Two Guarantees 


CC”"FHE plan must guarantee two 

things,” said Mr. White, “(1) 
that the surviving stockholders will ac- 
quire the deceased stockholder’s shares 
and, (2) that the necessary cash will 
be available to bring this about. The 


‘buy and sell’ agreement is the first 
guarantee and life insurance provides 


the second guarantee. In other words, 
the life insurance guarantees that the 
same death which creates the necessity 
for cash is the event that automatically 
produces such cash. Under this plan 
the surviving associates are able to 
proceed with the solution of current 
problems, without the necessity of pe- 
riodical explanation to persons who are 
unfamiliar with the business and who 
may represent conflicting interests. 
Moreover, it will obviate the necessity 
of the survivors’ using personal funds, 
seeking bank loans, or resorting to the 
company’s resources in an effort to pro- 
duce the cash, with which to purchase 
the interest of the deceased stockholder. 


“Our plan is not a one-sided arrange- 
ment. It also provides the solution to 
the problems of the family of the de- 
ceased stockholder. Under our pro- 
posed plan, the family receives cash 
and not an asset of doubtful valuation 
—stock in a ‘close’ corporation. They 
not only receive cash; they receive a 
fair price for the stock, determined by 
a method selected by the deceased stock- 
holder himself before his death, and 





they receive that price in a guaranteed 
sum. 


Insuring Each Other 


CC HE plan contemplates that each °* 

of the stockholders apply for life 
insurance on the lives of his fellow 
stockholders, in proportion to their re- 
spective holdings. For example, Mr. 
Simpson here owns 40% of the stock. 
Each of you would purchase insurance 
on his life in the proportions which 
your present stock interests bear to 
each other, the total amount represent- 
ing the approximate value of his 40%. 
Similarly with respect to the holdings 
of each of you, in ‘round robin’ fashion. 


“The plan contemplates, also, that all 
the stockholders will deposit the poli- 
cies with a trustee who, upon the death 
of the one who is the first to die, will col- 
lect the proceeds of the insurance and pay 
them over to the decedent’s estate, turn- 
ing over the decedent’s stock in propor- 
tionate shares to the survivors. 


“There are, of course, a number of 
details, such as the rights reserved to 
each stockholder, under what condi- 
tions the agreement may be amended 
or terminated, the duties of the trustee, 
etc., etc., but I suggest that we leave 
such details to your counsel, Mr. Har- 
dy, who will prepare the agreement.” 


At this point, Mr. Lee said: “It is ap- 
preciated that our plan may be new 
and somewhat complicated to you, so 
before leaving, I would like to lend each 
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of you a little booklet* which will clar- 
ify everything Mr. White and I told 
you, and will unfold our plan to you 
in such manner that any questions you 
may have in your mind will be answer- 
ed to your complete satisfaction. 


“If you approve the idea, we can get 
together with Mr. Hardy to work out 
the details of the agreement.” 


*Legal Points for Stockholders,’’ published by 
Insurance Research and Review Service, Inc., In- 
dianapolis, Ind. 


Bank Responsible for Individual 
Fiduciary’s Defalcation 


New York’s highest court has ordered the 
Corn Exchange Bank Trust Company of 
New York City to pay to the estate of David 
Fox money embezzled by the late Cheesman 
Kittredge while acting as trustee of the 
estate. In a decision rendered November 
27, the Court of Appeals instructed the 
lower court to compute the amount with- 
drawn by the trustee from the trust ac- 
count which he had in the bank and appro- 
priated by him after Sept. 22, 1931, and in 
addition the amount paid out of money be- 
longing to the estate before that date to the 
bank upon personal obligations due from 
the trustee and from a corporation of which 
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he was treasurer. interest 
must be paid. 


The decision in effect reinstates the hold- 
ing of the lower court (reported in the 
May 1939 issue of Trusts and Estates at 
page 584), and rejects the contention of the 
bank, as had been upheld by the Appellate 
Division, that one department of a large 
metropolitan institution could not be ex- 
pected to have notice of what was going on 
in another department. 


Six percent 


Tax Laws Impede Defense 


The present complicated and multiplied 
tax laws are a serious impediment to the 
defense. production, J. S. Seidman, C. P. A., 
stated before the New York State Society 
of Certified Public Accountants. 


The time being spent today by industry 
in merely trying to comprehend the new 
tax laws could be put to much better use. 
The time, energy, and money spent in fill- 
ing out the various tax returns and adjust- 
ing the inevitable differences with the gov- 
ernment arising out of the complexity of 
the revenue acts means just that much time, 
energy, and money diverted from produc- 
tion of arms, munitions, and ships. 


The tremendous number of employees 
needed by the government to put these laws 
into effect took that many men away from 
jobs they could be filling in defense produc- 
tion. Furthermore such intricate tax laws 
caused a delay in the collection by the gov- 
ernment of much needed revenue, and the 
whole situation was made worse by contro- 
versy and litigation as to the interpretation 
of the statutes before a company’s tax 
liability could be finally determined. 


The solution, said Mr. Seidman, is in the 
drafting of a simple, integrated tax law 
which would be imposed at sufficiently high 
rates to yield the necessary revenue. Busi- 
ness men would welcome such a law, no 
matter how steep the rate, as it would mean 
they would only have to file one tax return 
a year instead of dozens. It would also 
cause industry fewer bookkeeping, legal and 
accounting headaches. 


_The advisory and discussion panel, associated with the Magazine in devel- 
oping material for the Section of Estate Planning, is composed of Richard A. 
Evans, Jr., Insurance and Pension Consultant; Henry S. Koster, Director, Estate 
Analysis Company; Earl S. MacNeill, Trust Officer, Continental Bank and 
Trust Company; J. Seymour Montgomery, Jr., Member of the New York Bar; 
George S. Vrionis, President’s Field Staff, Phoenix Mutual Life Ins. Co.; all 
of New York City. The panel is not to be considered as necessarily endorsing 
the views expressed in any material apparing herein. 
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HE primary need in minimizing 

taxes is to recognize the fact that 
taxes are the result of laws which are 
subject to radical and swift changes. 
A plan which today seems to result in 
tax advantages may tomorrow result in 
tax penalties because of a change in the 
law or the courts’ interpretation of the 
law. As a result any plan based en- 
tirely upon maximum tax advantages, 
without regard to other considerations, 
is on a precarious foundation. 


In the drafting of wills the proper 
approach should be to guide the testa- 
tor in selecting a sound general plan of 
distribution of principal and income and 
then to draft the will in such a manner 
as will result in the lowest possible 
taxes, both state and federal, under 
existing law. If the plan of distribu- 
tion is sound the estate will not be jeo- 
pardized even if some of the anticipated 
tax advantages are entirely wiped out 
by subsequent legislation. 


Preventing Successive Taxes 


The first principle of minimizing 
taxes is the prevention of successive 
death taxes, through the use of a testa- 
mentary trust. Sometimes one meets 
the objection that the trust plan can- 
not be a substitute for outright dis- 
tribution since the latter method in- 
volves a free use of principal by the 
beneficiary. This objection can be met 
by granting to the beneficiary under 
the terms of the trust rights of with- 
drawal. Under the present construction 
of the Federal and State tax laws this 
right of withdrawal may be absolutely 
unlimited without destroying the tax 
savings. 


However, many attorneys who recog- 
nize the trend of the tax laws and their 
construction to open all possible aven- 
ues to the tax collector, suggest that 


From address delivered to Taxation Section of 
Illinois State Bar Association, Nov. 28, 1941. 
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at some future date rights of withdraw- 
al may be subject to tax on the death 
of the holder, since such rights give the 
holder substantially the same economic 
benefits as outright ownership. To 
hedge against this possibility, it has 
been suggested that rights of with- 
drawal be limited to some such figure 
as 10% of the principal of the original 
trust in any one year on a non-cumula- 
tive basis. Thus, at the death of the 
beneficiary no more than 10% of the 
corpus will be subject to the benefic- 
iary’s control, and it is thought that. 
even if the law were changed this small © 
fraction is the most that could be made 
taxable. Any one of these plans with 
proper administration would give the 
beneficiary substantially the same econ- 
omic benefits as outright distribution. 


It may be argued that the freedom 
of trust property from subsequent death 
taxes in the manner indicated may not 
be a matter of constitutional right. In 
England death taxes are levied on the 
shifting of economic benefits by reason 
of the death of a life tenant. It must 
be admitted that in years to come the 
same sort of tax may be levied in this 
country, though such a proposal has 
never heretofore been seriously con- 
sidered. However, the preceding plans 
involve no tax penalties even if such 
an improbability became an actuality. 


Division of Beneficial Interests 


A second principle of minimizing 
taxes in the drafting of wills is applic- 
able only in States having an inher- 
itance tax as distinguished from an 
estate tax. Since that tax is based 
upon the value of each beneficiary’s 
interest, and since each beneficiary has 
an exemption with graduated rates of 
tax, it is obvious that the number of 
beneficiaries may affect the tax. An- 
other factor bearing upon the amount 
of the inheritance tax is the relation- 
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ship of the beneficiary to the testator, 
beneficiaries in the direct blood line 
of the testator bearing lower rates of 
tax than more remote relatives or 
strangers. 

An important consideration in the di- 
vision of beneficial interests, is the 
provision in State inheritance tax laws 
that the tax shall be assessed at the 
highest rate, which on the happening of 
any contingencies would be applicable. 
Thus, where the remainder is to grand- 
children of the testator, it is apparent 
that it cannot be known at his death 
how many grandchildren will be alive 
on the termination of the trust to 
receive distribution thereof. The tax 
is assessed on the assumption that only 
one grandchild will so survive to re- 
ceive distribution. 

Actually there may be five grand- 
children living at the testator’s death 
and it may be argued that by vesting the 
remainder in those five grandchildren 
four additional beneficiaries for inher- 
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itance tax purposes have been added. 
However, it is not always advisable 
from the point of view of sound distri- 
bution principles to attempt to secure 
the maximum tax benefits by division 
into many beneficial interests. This 
potential additional economy may well 
be sacrificed to assure distribution in 
accordance with the testator’s wishes. 
Ordinarily a testator would desire to 
cover the possibility of one or more 
of the grandchildren dying prior to 
distribution as well as the possibility of 
additional grandchildren being born. 
A vesting of the remainder in the 
grandchildren living at the time of the 
testator’s death may defeat his wishes. 
Consequently, a provision for distribu- 
tion among the grandchildren living at 
the termination of the trust may be 
more desirable despite the additional 
tax. 


Moreover, the advantage is not en- 
tirely lost. If five grandchildren do 
survive and all take the remainder 
there will be a refund of the additional 
tax (at least under Illinois law—Sec. 
25, Inheritance Tax Act). Therefore 
the ultimate saving is still available. 


Just how many beneficial interests 
can be created in a given estate de- 
pends entirely upon the circumstances 
and the general plan of distribution. 
The advisable course is to create as 
many such beneficial interests as are 
consistent with the effective operation 
of the estate plan. 

One point should be borne in mind 
and that is that there is a point beyond 
which the division into beneficial in- 
terests has no effect upon the amount 
of taxes. This point is reached when 
the amount of the State inheritance tax 
is reduced to the 80% credit allowed 
with respect to the 1926 Federal Es- 
tate Tax. From this point on there is 
no reason for reducing the inheritance 
tax further since if the tax is not paid 
to the State it will be paid to the Fed- 
eral government. 


Powers of Appointment 


The use of powers of appointment in 
wills to minimize taxes is of limited ap- 
plication. The exercise of a general 
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power is taxable both for Federal es- 
tate and State inheritance tax purposes. 
None the less the general power of 
appointment has great usefulness in 
estate plans. 

If the use of a general power of ap- 
pointment is decided upon notwith- 
standing the adverse tax consequences 
of its exercise, consideration must be 
shifted to the nature of the-gift over 
on the failure to exercise the power, 
in an inheritance tax State. Under a 
decision of the Illinois Supreme Court 
the exercise of the power cannot be 
assumed when assessing taxes in the 
estate of the grantor of the power and 
the tax must be assessed on the assump- 
tion of non-exercise. Thus a gift over 
to a stranger or a nephew will result 
in substantially higher inheritance 
taxes than a gift over to a beneficiary 
of the first class. 


The use of a limited power of ap- 
pointment has consequences much more 
favorable to the taxpayer. The exer- 
cise of a limited power of appointment 
is taxable under some State inheritance 
tax laws but not under the Federal 
estate tax law. Here also the gift over 
on failure to exercise is important for 
the same reasons. 

A good rule to follow is that a lim- 
ited power of appointment is to be pre- 
ferred to a general power of appoint- 
ment if consistent with the testator’s 
wishes, and in either case the gift over 
on failure to exercise should be to per- 
sons who are as closely related to the 
testator as is consistent with his plans. 

In a recent case, Helvering vs. Safe 
Deposit and Trust Co., “A” was the in- 
come beneficiary of certain trusts created 
by others. He was also entitled to re- 
ceive the principal at age 28. On his 
death prior to attaining such age the 
property was to be distributed as he 
appointed by will and on failure to ap- 
point there were gifts over to certain 
relatives. 

The question raised was whether on 
“A”’s death, prior to age 28 without 
valid exercise of the power, his “interest” 
was such as to require the inclusion of 
the trust property in his estate for Fed- 
eral estate tax purposes. 
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The Board of Tax Appeals held there 
was no taxable interest. (42 B. T. A. 
145). The Fourth Circuit Court of Ap- 
peals in an excellent opinion on June 
10, 1941 agreed with the Board of Tax 
Appeals. However, on October 27, 1941 
the United States Supreme Court granted 
certiorari. The opinion of the Supreme 
Court will certainly be of considerable 
importance in future tax plans. It may 
affirm or destroy many present concepts 
of tax economies. 


Bequests to Charity 


The device of bequests to charity to 
minimize death taxes is of limited appli- 
cation because few estates are of suffic- 
ient size to provide for more than the 
needs of the testator’s family. How- 
ever, even the owner of a small estate 
may have made charitable pledges which 
he expected to carry out during his life- 
time. These pledges may be an enforce- 
able claim against his estate at the time 
of his death and yet are not deductible 
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for Federal estate tax purposes. Since 
the estate tax law grants a deduction 
for bequests to charity, such pledges of 
the decedent should be converted into be- 
quests under his will. In these as well 
as in other charitable bequests it is 
essential that the beneficiary meet the 
statutory standards for exemption; e.g. 
as to State taxes, that the charitable 
corporation be a local one. 


Income Taxes 


In planning an estate, income tax ad- 
vantages should also be considered. The 
fundamental necessity is to divide income 
among as many taxable entities as is 
consistent with the testator’s plan of 
distribution. 


In a Trust under Will the general plan 
of the income tax law results in distri- 
butable income being taxed to the bene- 
ficiaries and accumulated income to the 
trust. Naturally, if the testator’s plan 
requires the distribution of all income 
to a limited number of beneficiaries, new 
recipients cannot be introduced nor can 
income be accumulated. However, the 
normal trust anticipates the accumula- 
tion in the trust of capital gains realized 
on the sale of trust capital. Consequent- 
ly, the creation of more than one trust 
under the will may result in considerable 
income tax savings since the capital gains 
of each trust would be taxable separately 
to each trust. 


This principle should certainly be ap- 
plied to the accumulation of income for 


more than one person. If a separate 
trust is created for each beneficiary, each 
trust will have the advantages of the 
income tax exemption and the low sur- 
tax brackets. 


In many cases the testator may deem 
it undesirable definitely to provide for 
the distribution or accumulation of all 
or a fixed part of the income. By giv- 
ing the trustee discretion to pay out or 
accumulate the income of the trust, the 
income tax consequences rest on the 
trustee’s decision as to the needs of the 
beneficiaries. 


Of course, where the accumulation of 
income is not consistent with the testa- 
tor’s plan, there is still, normally, a 
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desire on his part to have the distribut- 
able funds reach the hands of the bene- 
ficiaries undiminished by unnecessary 
taxes. When the beneficiaries have sub- 
stantial taxable incomes outside of what 
they may receive from the trust, the ef- 
fect of piling tax on tax is especially 
apparent. This may be met through 
the use of an “annuity’”—a fixed sum 
of money. payable periodically, which is 
a charge upon the entire trust, both prin- 
cipal and income. In such a case none 
of the sums payable to the beneficiary 
is considered taxable income to him even 
though actually paid out of the income of 
the trust, but is taxable to the trust it- 
self. Thus, to the extent that the trust 
itself is in lower income tax brackets 
than the beneficiary, income tax econ- 
omies are accomplished. 


Even if the law is changed and the 
benefit lost at some future date, the sit- 
uation is no worse than if the annuity 
had not been created. 


Keeping Step 


Apart from the question of minimizing 
taxes, it is of great practical aid in the 
administration of an estate if the will 
contains specific directions permitting 
death taxes to be paid from the corpus 
of the estate as an administration ex- 
pense. The will should also contain 
specific provisions regarding the pay- 
ment of taxes on property which does 
not pass through the estate but which is 
taxable in the estate. A practical solu- 
tion is sometimes difficult to find since 
property may have been previously dis- 
posed of without at that time consider- 
ing this question. However, apt expres- 
sions in the will can be helpful and tend 
to avoid later confusion and possible lit- 
igation. 


Again a word of caution. Tax plans 
change as often as, or oftener than the 
tax law or the courts’ interpretation of 
the tax law change. The keeping abreast 
of changes in trends, tax laws, rulings 
and court decisions is therefore essen- 
tial. Only the attorney who recognizes 
the limitations as well as the advantages 
of tax plans can adequately serve his 
clients. 
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Drafting a Power of 
Appointment 


OWERS of appointment as an efficient 

dispositive device were discussed’ by 
Professor W. Barton Leach of the Harvard 
Law School, at the New England Trust Con- 
ference sponsored by the Corporate Fidu- 
ciaries Association of Boston on December 
12. There are, he said, two preliminary 
questions to be decided: shall the power be 
general or special, and shall it be exercis- 
able inter vivos or by will only? From the 
viewpoint of taxation and protection against 
creditors, it is better to have the power 
special, and to preclude family pressure on 
the donee of the power, it should be exer- 
cisable by will only, according to Professor 
Leach, who then made the following sug- 
gestions for drafting the power of appoint- 
ment clause. The donee should be given 
power: 


(1) to appoint to such one or more of the 
class (The expression among the class 
would require appointment of a sub- 
stantial portion to each member 
thereof.) 
to appoint to children of deceased 
children or, with some restrictions, to 
the widow of a deceased child 
to appoint not only outright but in 
such estates as the donee may deter- 
mine, with express power to appoint 
life estates to some and remainders 
to others. 
to impose conditions and restraints 
upon beneficiaries of the exercise of 
the power (e.g. spendthrift provis- 
ions) 
to create new powers in appointees 
or to delegate the power 
to release the power (This may be 
advantageous in anticipation of a 
change in the law to tax the exer- 
cise of special powers. However, the 
testator may desire to preclude im- 
portunate relatives and provide that 
a release of the power will not in- 
validate any exercise of the power 
subsequently made. A choice will 
need to be made.) 

(7) to exercise the power by an instru- 
ment executed prior to the death of 
the donor of the power. 


In order to avoid so far as possible any 
disarrangement of the ratio of benefits con- 
ferred by exercise of the power where one 
of the appointees predeceases the donee, Pro- 
fessor Leach recommended the so-called 
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hotch-pot elause which provides substan- 
tially as follows: “No person shall take any 
interest in default of appointment unless he 
brings into the fund to be distributed in de- 
fault of appointment any amount which he 
receives by appointment.” 

The gift in default of appointment should 
be worked out with the same care as the 
remainder in a rigid trust, said Professor 
Leach. And finally, the power should be 
exercised, wherever possible, by reference 
to it and all its restrictions. 


Pension, Bonus & Profit- 
Sharing Plans 


The Diamond Life Bulletins of Cin- 
cinnati are currently running in month- 
ly serial form a book on Pension, Bonus 
and Profit-Sharing Plans, written by 
Meyer M. Goldstein, director of the Pen- 
sion Planning Company of New York. 

Written primarily to assist life under- 
writers, this book is of great practical 
interest to trust men since a trustee is 
generally included in the Employee Ben- 
efit Plans dealt with in this book. 

Distinguishing pension plans from 
bonus and profit-sharing plans, Mr. Gold- 
stein says; ‘‘A pension plan is one that 
solves the superannuation problem of the 
employer. A bonus and profit-sharing 
plan is one that aims to distribute bonus 
and profit shares. If and when the pen- 
sion plan is broadened to cover more 
employee benefits, then it takes on the 
aspect of a complete employee benefit 
plan. 

“To meet the needs of all, an employee 
benefit plan attempts to provide bene- 
fits for those who do not become ultimate 
retirees, as well as for those who do be- 
come pensioneers in order to secure the 
maximum employee satisfaction among 
all segments of the employment group. 
. Mr. Goldstein concludes the third chap- 
ter with the statement that “the plans 
which accomplish the maximum in em- 
ployee satisfaction were those which com- 
bined the features of the employee bene- 
fits and profit-sharing plans, as measured 
by the standards of reduction in strikes, 
decreased turnover, and increased effic- 
iency and loyalty.” 


Succeeding chapters will be noted in Trusts and 
Estates. 
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Trends in Estate Planning 


HENRY S. KOSTER 
Director, Estate Analysis Co., New York 


ESTATE PLANNING 
—A NATIONAL DEFENSE 


STATE planning is one of the privil- 

eges of Freedom. The right to plan 
for one’s heirs, the right to conserve 
one’s wealth, the right to protect and 
guide one’s family; this is the Bill of 
Rights of estate planning. 


Waste, speculation and ignorance are 
the enemies in estate planning, just as 
they are the enemies of our national 
economy and public welfare. Estate 
planners, whether lawyers, trust officers 
or life underwriters, do not have to “en- 
ter the trenches” to do their bit. They 
do not have to feel non-essential in our 
war effort. Theirs is a battle that may 
be fought “behind the lines.” Thrift, 
sacrifice, and knowledge are the weap- 
ons. The estate planner can assist in 
their application. 


FLEXIBILITY AND BALANCE 


HIS is not the time to take irrevoc- 

able action or to “go out on a limb” 
when planning an estate. While we may 
all agree on our objectives and aims, it 
is the method selected that usually gov- 
erns whether or not they are attained, 
and in estate planning we deal with the 
methods by which men may accomplish 
their financial ends. By winning the war 
we shall remain “free” and by remain- 
ing free, we shall win the Peace. By 
making a valid Will we do not die inte- 
state, but simply by dying testate we do 
not necessarily protect our heirs. By 
establishing an irrevocable living trust 
we may immediately protect our famil- 
ies, but if its terms are rigid, they may 
lose their “peace.” No one can predict 
the method, the effects of which will 
stand through the ages. Let’s take some 
simple examples. 


“Will we have inflation or deflation”? 
The man who says to his trustee, “re- 
stricted to legals,” choses the latter. The 


man who keeps all his family capital 
in equities chooses the former. The man 
who says, “I don’t know,” strikes a 50- 
50 balance for himself and gives his trus- 
tees discretionary investment powers. 
Then, of course, we might also remain 
‘normal.” 


“My wife shall receive the income of 
the trust, but no principal.” And the 
answer to that one might be “no income.” 
Emergencies of physical or economic ail- 
ments might mean just that. 


“Having carefully considered the ad- 
visability of reserving a power of revoca- 
tion over this trust, I hereby declare it 
to be irrevocable and non-changeable.” 
The unfortunate motivating factor un- 
derlying the establishment of this trust 
might have been to save family income 
taxes. Later court decisions or changes 
in the law would mean that we are left 
with a motive that cannot be fulfilled. 


Any plans adopted for the protection 
of a family or the conservation of an 
estate should possess flexibility and bal- 


ance. Otherwise, the best laid plans of 
today may become the financial atroci- 
ties of tomorrow. 


THE HIGHER GIFT TAX 
“STAMPEDE” 


T is unfortunate that some individuals 

lack the initiative to take protective 
action for their estates until suddenly 
motivated by a prospective increase in 
taxes. We have an example of this right 
now in the way many people are being 
“stampeded” into making gifts prior to 
January 1, 1942, in order to avoid the 
higher gift tax effective thereafter. It is 
true that there are some who have been 
giving careful thought for many months 
to making inter-family gifts and that it 
is proper for such people to speed the 
consummation of these gifts so that they 
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may have the advantage of the lower 
gift tax in effect this year. 

But there are many others who have 
been “tipped off” that if they make gifts 
now they will save several thousand dol- 
lars. Under the pressure of the present 
economic and financial confusion, these 
people cannot sit down and in a few min- 
utes make effective a financial plan which, 
if the grantor is to accomplish his tax 
savings, must be irrevocable as to the fu- 
ture. Let us hope that the remaining 
few days of this year will provide these 
grantors with time in which to reflect. 


Rise in Canadian Dividends 


Dividends declared by Canadian compan- 
ies for 1941 total $311.9 millions, according 
to a recent estimate by the Financial Post. 
This figure represents a gain of approxi- 
mately $7 millions over 1940’s total. This 
rise of 2.3% in dividend total, however, is 
modest when compared with the rise of 
over 11% in the magazine’s index of Can- 
adian business to October this year. 
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SEC Control over Pension 
Funds? 


Efforts of the Securities and Ex- 
change Commission to extend its au- 
thority to, and require the registration 
of, private pension funds were brought 
to light recently in hearings before the 
House Committee on Interstate Com- 
merce. The SEC bases its contention 
on the interpretation of the word “se- 
curity” to include an interest in a pen- 
sion plan voluntarily acquired by an 
employee. 


Representatives of two banks testi- 
fied in behalf of a recommendation that 
the securities act be amended express- 
ly to exclude pension trusts from its 
operation. A. §S. Cobb, vice presidené 
of Bankers Trust Company of New 
York, stated that the uncertainty was 
affecting the final decision of fifty con- 
cerns employing about 500,000 persons, 
to adopt pension plans. Harold V. Am- 
berg, vice president and general coun- 
sel of First National Bank of Chicago, 
asserted that, to require registration 
would lead “employers to avoid the 
good type of funded plan and to resort 
to an informal plan or no plan at all.” 
Moreover, it might lead to supervision 
by the SEC of trust departments and 
perhaps the investment policies of in- 
surance companies in the case of pen- 
sion plans of the insurance type. 


0. 


Unique Tax Pamphlet 


The Public National Bank and Trust Com- 
pany of New York has published a pamph- 
let containing tabular computation of es- 
tate, gift and income taxes showing tax 
savings available through gifts. The 
pamphlet, which was prepared by the bank 
and is currently being distributed to its 
trust department prospects, is unique in 
its arrangement. It is a flexible multi-. 
folder which shows at a glance the amount 
of reduction in estate tax and income tax 
resulting from a stated gift of part of the: 
taxpayer’s property, and enables one to as- 
certain immediately the amount of gift tax- 
es on such a gift. The manner in which the 
folder is organized substantially eliminates: 
all calculation on the part of the reader. 





Plan for a Common Trust Fund 
What Practical Experience Has Shown to be Desirable 


A. W. WHITTLESEY 


Trust Investment Officer, The Pennsylvania Co. for Insurances on Lives, 
and Granting Annuities, Philadelphia 


N determining what provisions will be 

placed in a plan of operations for a 
discretionary common trust fund, our 
studies of various plans already in effect 
indicate that most of them are substan- 
tially the same in the majority of the 
various sections and clauses and it should, 
therefore, prove helpful to review the 
major points on which differences of 
opinion exist. 

On the question of investment powers 
the A. B. A. Handbook’s model plan pro- 
vides extremely broad powers—in our 
opinion, not sufficiently restrictive. We 
simplified our investment clause to per- 
mit the purchase of only readily market- 
able securities. We purposely excluded 
mortgages as we felt that they should not 
be mixed with a portfolio which we want- 
ed at all times to be thoroughly liquid. 
Similarly, with inactive securities. 

The Federal Reserve regulations pro- 
vide that any security which no longer 
qualifies as an eligible trust investment, 
must either be sold or segregated before 
any admissions or withdrawals can be 
effected. In many cases the first loss is 
the cheapest one to take. Furthermore, 
hoped-for recoveries in market value 
take an unconscionably long time to be 
realized. While waiting for recovery in 
value of a segregated asset, deaths of 
participants in segregations may well 


From address before Trust Company Section, 
Pennsylvania Bankers Assn., Dec. 5, 1941. 
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saddle the trustee with a complicated con- 
dition of having fractional interests in . 
participations of segregations. 
sulting confusion and multiplicaton of 
actions might well defeat the very pur- 
pose of the common trust fund as far as 
the Trustee itself is concerned without 
securing any commensurate benefits for 
the Fund participants. For this reason, 
we have stipulated in our Plan, that when 
a security no longer qualifies, it shall be 
sold. As our securities are all readily 
marketable, it should always be possible 
for us to effect sale when required. 


Handling Income 


A third factor in the Plan is the form 
of the income account—accrued income 
basis or the so-called allocation or cash 


basis. We have provided for the accrued 
income method. Under this method, the 
proportionate part of all accrued but un- 
collected income of the Fund is added to 
the principal value of the unit for the 
purpose of admissions or withdrawals. 


One advantage of this method is that 
the flow of income to newly participating 
trusts starts in full at the time of the 
next dividend disbursement. Another 
advantage is that once an account termin- 
ates, it is possible to liquidate the units 
in the Fund, pay out the full amount of 
the accrual at the time of such withdraw- 
al, and thus completely close the account. 
The A. B. A. Handbook indicates that 
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this method would result in discrimina- 
tion if any defaults occurred. This 
might be so if mortgage investments are 
held, but is not true when applied to 
marketable bonds which trade with full 
accrued interest up to the day before de- 
fault occurs. 

The cash basis of handling income re- 
sults in a crediting of income as it ac- 
crues, subject to collection, and actual 
payment is made only after collection is 
accomplished. Thus on any valuation 
date there is no accrued income per unit, 
only a principal value. We see merit in 
this method only if mortgages are con- 
templated as an investment. The disad- 
vantages are that newly participating 
trusts receive relatively small dividends 
for the first two quarterly periods and 
withdrawing trusts continue to receive 
driblets of income for a nine months pe- 
riod after their participations have been 
closed out. 


Valuation Dates 


The Pennsylvania Company’s Plan 
calls for valuation dates as of the close 
of business on the last day of each month. 
Such a method of operation should be at- 
tempted only by the larger trust com- 
panies which have tabulating equipment. 
For all others it would appear advisable 
to have quarterly valuation dates. In 
this connection, it is possible for the 
Trustee to place the valuation date so as 
to fit in best with general operations. 


The question of valuation has never 
bothered us at all as our securities are 
all readily marketable, approximately 
90% being listed on the New York Stock 
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and Curb Exchanges, with the balance 
being active over-the-counter securities. 
As a consequence, the physical work of 
valuing the fund can be done in a rela- 
tively short time. 


When quarterly valuation dates are 
determined upon, it practically follows 
that they will also be distribution dates 
for disbursement of income. Our Plan 
calls for quarterly dividends payable out 
of income cash on hand as of the close 
of business each last day of March, June, 
September and December, after allow- 
ance for accrued auditing expense. As 
the available cash does not include in- 
terest and dividends payable on the first 
day of the next succeeding month, we are 
always assured of a recurring flow of 
income cash to cover accrued interest on 
new bonds purchased, and this elimin- 
ates entirely the possibility of overdrafts 
in the Fund’s income account. 


Tax Year 


An important consideration in the Plan 
from a tax standpoint is whether to es- 
tablish a fiscal year or hold to the normal 
calendar year. In the A. B. A. Plan, a 
calendar year for tax purposes has been 
called for, but in Pennsylvania there are 
many advantages in having the Fund on 
a fiscal year basis, ending in the spring 
or summer months, in view of the double 
load on Tax Departments in the early 
months of the calendar year (Federal 
income and Pennsylvania Personal Prop- 
erty taxes). The Pennsylvania Com- 
pany’s Fund is operated on a fiscal year 
basis, with the tax period ending June 
30th. ; 


Even with monthly valuations, and 
consequently twelve tax periods, we have 
experienced no difficulty whatsoever in 
handling the Federal return, and while 
the Pennsylvania Personal Property tax 
involves a tremendous amount of pricing 
and valuation work in determining the 
tax liability of accounts subject to these 
levies, as far as accounts in the Fund are 
concerned, all this work can be done in 
short order, as the proportionate amount 
of tax liability is computed on a par unit 
basis and can be quickly applied to all 
taxable participating accounts merely by 
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multiplying the basic tax factor by the 
units actually held. 


Certificate and Original Values 


Whether or not you wish to have cer- 
tificates indicating participation in the 
Fund is a matter of policy. We have 
certificates as we feel it advantageous 
for control purposes and for guardians 
ad litem who wish to actually see a cer- 
tificate rather than be told that there is 
a participation, with no physical recog- 
nition of that fact. I believe we are the 
only bank that issues certificates. Just 
recently counsel has advised us that par- 
ticipations in Common Trust Funds 
whether with certificates or not may be 
subject to original issue tax, involving 15 
cents per $100. If so, this expense will 
be paid by the participating trusts. 

We started our Fund with $100 units 
as we felt that it is usually necessary to 
keep a certain amount of cash in any 
trust account and that it is not vital to 
get the very last dollar invested. Most 
of the other plans now operating provide 
for par values of $10, which, of course, 
enables them to invest somewhat more 
closely. There is also the feeling that 
if a decline in the values of these Funds 
occurs, there is not as great a loss indi- 
cated if a unit drops from $10 to $9, as 
there is if it drops from $100 to $90. On 
the other hand, we like to take an op- 
timistic view that some day our units 
will be worth $110, which will sound a 
great deal better than an increase from 
$10 to $11. 

At the initiation of our Fund, in ad- 
dition to the $100 principal per unit, we 
charged all participants $1 of accrued in- 
come per unit in order to have cash in the 
Fund’s income account to provide for 
payment of accrued interest on bonds 
purchased. This $1 income deposit was 
returned at the end of the first quarter 
as by that time sufficient additional in- 
come cash had been provided by new par- 
ticipants and income collections to assure 
that no overdraft would occur in the in- 
come account. 


Policy as to Admissions 


With reference to policies on admis- 
sions, there would seem to be three 
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courses of procedure. The first is to use 
only new cash coming into a trust, or 
cash received from either general sales 
or redemptions. In such a case, the 
Fund will show a rather slow growth and 
we question whether full benefits will be 
derived. On the other extreme, we have 
the possibility of making what we call 
complete “‘fold-overs” of accounts which 
involve the sale of all investment items 
for conversion into the Fund. Thirdly, 
there is the middle course of partial 
“‘fold-overs.” 


We have followed the “middle of the 
road” course. After careful review we 
have folded over a number of accounts 
completely, but in many cases we have 
not sold all the securities in our small 
accounts if sale appeared to involve a 
substantial sacrifice of principal or in- 
come. We have given serious considera- 
tion to the income factor, as is indicated 
by the fact that through investment in 
our Fund the participating accounts, 
taken on an over-all basis, have shown 
an income gain of $23,000. 


Policies on Information 


The Federal Reserve regulations re- 
quire that notice of first investment be 
sent to all beneficiaries of participating 
trust accounts. We have followed the . 
policy of sending these notices after in- 
vestment in the Fund. Along with the 
notice we have sent explanatory litera- 
ture, together with a list of the securi- 
ties held. Giving effect to admissions 
on December Ist of this year, we have 
had only fourteen withdrawals from the 
Fund as a result of dissatisfaction for 
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being placed in it. This amounts to only 
1.5% of the participating accounts. 


With respect to trusts created by set- 
tlors still alive, we have reasoned that, 
even where we have complete authority, 
the settlor at the time he created the 
trust did not know about Common Trust 
Funds, and hence we should advise him 
of our intention to make such an im- 
portant change in his trust. 


The Federal Reserve regulations re- 
quire that at the end of any fiscal or 
calendar year, a notice that the Fund 
has been audited must be sent to each 
of the beneficiaries of participating 
trusts, each of whom is entitled to a 
copy of the audit upon request. Al- 
though this does not actually require 
that an annual report be sent to each 
beneficiary we felt it advisable from 
the standpoint of public relations to 
send all our beneficiaries complete in- 
formation on the operation of our Fund. 
We have had a very favorable response 
from our clients and friends on the 
first annual report which we issued, and 
we intend to continue sending out re- 
ports of this or somewhat similar nature 
from year to year.* 


Just Another Account 


As far as general operations are con- 
cerned, our Common Trust Fund is 
treated as just another trust account. 
In other words, it appears on our gen- 
eral trust records as Account No. 1. 
However, in addition to this, we carry a 
complete set of separate books, checked 
by our Audit Department once a month. 
We find considerable advantage in hav- 
ing complete control of the Fund cen- 
tered in one particular unit, where, in 
addition to the bookkeeping records, is 
kept all the information as to eligibil- 
ity,** notices of first investment, valua- 
tions, and other matters including the 
minutes of all the Common Trust Fund 
Committee meetings. 


*For summary of the first report, see page 77, 
July 1941 Trusts and Estates.—Ed. 


**Especially as to related accounts which 
must be considered in determining whether or not 
any account is eligible for investment in the 
Fund. 
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It would seem advisable for any trust 
company to make sure that all new bus- 
iness is of a bona fide trust nature, and 
although there are no _ restrictions 
against general advertising of a Fund, 
to follow a conservative program, being 
most careful not to advertise Funds in 
the manner of an investment trust. 


The Record to Date 


The Pennsylvania Company started 
its Common Trust Fund on July 1, 1940, 
with just under $300,000. We now have 
over $8,600,000 invested. There are 900 
participating trust accounts, holding on 
the average $9,600. Although created 
for the special benefit of small trusts, 
our Fund has received favorable accept- 
ance from our larger accounts as well, 
and at the present time 37% of the par- 
ticipating trusts have a market value in 
excess of $25,000. 


Over the past year and five months 
the principal value of the Fund has 
been well maintained, the asset value 
having fluctuated between 103.45 and 
97.77. Despite having over 30% in com- 
mon stocks, the actual fluctuation of our 
units has been less in the past year 
than that of certain high grade non 
callable preferred stocks which we hold 
in our Fund. 


Earnings of our Fund in the twelve 
months ended November 30, 1941, 
amounted to 4.6% on the average price 
of the units throughout this period. 
Giving effect to Pennsylvania Personal 
Property taxes these earnings were 
4.3% for accounts subject to these 
levies. 

As a result of sales and redemptions 
of securities in trust accounts and rein- 
vestment in the Fund, we have thus far 
had a net reduction of over 3,200 invest- 
ment items, or over 4% of all such items 
in the Trust Department. 


New accounts coming to us in cash of 
under $25,000 now present no problem 
if eligible for the Fund, as the whole 
trust is invested entirely in the Fund on 
the next valuation date. Similarly the 
Fund provides an ideal reinvestment for 
monies arising from liquidation of hith- 
erto frozen mortgages or real estate, and 
proceeds of called high coupon bonds. 
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Advantages to Beneficiaries 


The benefits to participating trusts can 
be readily appreciated by considering the 
broad diversification of the Fund. At 
the present time, our Fund holds 80 
different securities, diversified approxi- 
mately as follows: Cash and U. 8S. Gov- 
ernment bonds, 22%; Canadian Govern- 
ment obligations, 5%; corporation bonds, 
18%; preferred and guaranteed stocks, 
23%; and common stocks, 32%. The 
corporate securities are diversified with 
37% in industrials, 26% in utilities and 
11% in rails. Many times during the 
past year and a half we have been thank- 
ful for this broad diversification. 


In addition to broad diversification, 
generous income return, and equality of 
treatment, participants obtain the bene- 
fits of daily price reviews and flexible 
management policies which permit al- 
most immediate action when required, as 
contrasted with the difficulty of moving 
simultaneously in a great number of dif- 
ferent trusts, particularly when there are 
outsiders to consult. The greater the 
number of accounts completely invested 
in the Fund, the more frequently all 
other accounts can be reviewed. This 
could not help but reduce the likelihood 
of surcharges, improve customer rela- 
tions, and attract new business. 


Should We Start A Fund? 


In order to determine whether or not 
it would be advantageous for your own 
Trust Department to start a Fund, first 
take all your accounts of under $25,000 
market value and determine how many 
of them would be eligible to participate 
in the Fund, and then calculate how many 
units of investments are held in those 
accounts on an over-all basis. Next, 
compare the activity in an account which 
is individually invested with that of a 
trust wholly participating in a Fund. 

For instance, in a $10,000 trust ac- 
count let us assume that there are ten 
investments. The income postings alone 
of this individually invested account will 
amount to about 30 per year as com- 
pared with only 4 in the participating 
trust. In addition there are investment 
reviews and consultations which must be 
made on the individually invested ac- 
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count, while the one in the Fund gets 
reviewed along with all other participat- 
ing trusts. Furthermore, the Federal 
and State tax work on the one will in- 
volve 10 different security items, where- 
as on the other all this work is done 
coincidentally with all other participat- 
ing trusts, and in the slack season. 


Two trust companies in Philadelphia 
estimate that the cost of handling the 
participating trust would be 67% less 
than for the individually invested ac- 
counts. Whether or not these cost fig- 
ures could be applied to a smaller trust 
company’s business, it still appears that 
purely on the basis of the potential re- 
duction of operations in individually in- 
vested accounts, any trust company 
would be justified in starting a Fund 
if it had enough accounts eligible for 
participation. Our estimate in this con- 
nection would be at least 50 accounts. 


Although it appears advantageous for 
a trust company from a management 
standpoint to establish a Discretionary 
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Common Trust Fund, is it not also en- 
cumbent upon the Trustee to make this 
type of service available to its clients 
and to its community? The lack of this 
type of service may well have kept the 
man of moderate means away from the 
trust companies in the past. Any vis- 


ualization of the future, with higher in- 
come and inheritance taxes, would in- 
dicate that Trustees must equip them- 
selves to handle his affairs as well as 
those of just the wealthy few. 


The Rise of Common 
Trust Funds 


The recently enacted Massachusetts com- 
mon trust fund statute is discussed by Rod- 
man Ward, vice president and trust officer 
of the Equitable Trust Company of Wil- 
mington, Del., in an article by the above 
title in November Banking. Mr. Ward feels 
that the Massachusetts statute deserves 
close study, “particularly because it avoids 
the excessive dilineation of procedure and 
the unduly onerous complexities of the fa- 
mous New York Statute, which has been 
completely successful so far in preventing 
any common trust fund from being set up 
in the country’s financial center.” 

Mr. Ward cites two errors in the Massa- 
chusetts statute, which he believes will even- 
tually plague the companies operating un- 
der it. The first is the inclusion in the law 
of the $25,000 limitation on the amount of 
participation by any one trust. Since this 
limitation imposed in Regulation F is tem- 
porary in nature, Mr. Ward states that this 
type of arbitrary restriction is best left to 
regulations and avoided in statute. 

The second and more serious error is the 
provision which gives any beneficiary the 
power to forbid the trustee from investing 
in a common trust fund. In Massachusetts, 
which permits trustees to decide what are 
prudent investments without even a statu- 
tory guide post, the legislature now has de- 
cided that a beneficiary, a person to whom 
the creator of a trust did not wish to give 
any control, should have a positive veto 
power over a certain method of investment. 

Discussing the amount of volume needed 
to operate a successful fund, Mr. Ward hesi- 
tatingly answers: “I would say that a com- 
mon trust fund which cannot be forecast 
to be in excess of $500,000 within a few 
years, is one which is probably on danger- 
ous ground from an economical point of 
view.” 
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Program Announced for A.B.A. 
Mid-Winter Trust Conference 


All possible aid to the government and 
serving the best interests of beneficiar- 
ies under war conditions will be the dual 
theme of the Twenty-third Mid-Winter 
Trust Conference of the Trust Division, 
American Bankers Association to be held 
in New York February 3-5 at The Wal- 
dorf-Astoria, according to the program 
just announced by R. G. Stockton, pres- 
ident of the Trust Division, and vice 
president and senior trust officer of the 
Wachovia Bank and Trust Company, 
Winston-Salem, North Carolina. 


Because of the war the Executive Com- 
mittee of the Trust Division decided to 
dispense with what would have been its 
31st annual banquet. 


Features of the opening day include 
talks by Walter Armstrong, president of 
the American Bar Association; H. W. 
Koeneke, President of the A.B.A.; Arm- 
istead M. Dobie, United States Circuit 
Judge for the Fourth District; and Dr. 
Paul F. Cadman, Economist of the A.B.A. 
A customer relations panel will conclude 
the first day’s program. 

The morning session of the second day 
will be devoted to investments and will 
include talks by C. Alison Scully, vice 
president, Bank of the Manhatan Com- 
pany, and a forum discussion on the 
“Massachusetts Rule” led by Mayo A. 
Shattuck of Haussermann, Davison & 
Shattuck, Boston. Mr. Shattuck is play- 
ing a return engagement. 

The Wednesday afternoon program 
will consist of two concurrent sessions, 
one to be devoted to the problems of 
smaller trust departments and the other 
to be devoted to the problems of larger 
trust departments. 

The closing session will be devoted 
again to the popular Question Box Per- 
iod. The leader for this feature will be 
Frederick A. Carroll, vice president and 
trust officer of the National Shawmut 
Bank of Boston. There will be included 
a discussion of economic questions affect- 
ing trust business. Montfort Jones, Pro- 
fessor of Finance, University of Pitts- 
burgh, will participate on the panel to 
discuss these economic questions. 
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Settlement of Voluntary Trust Accounts 


Avoiding Dangers in Accounting by Receipt and Release 


J. H. BARTHOLOMEW, JR. 
Trust Officer, The Hartford-Connecticut Trust Company 


HERE there is no statutory pro- 

cedure with regard to account- 
ings on voluntary trusts, the trustee is 
in the midst of an uncharted sea and is 
at the mercy of an unreasonable bene- 
ficiary perhaps for a long period of time. 
In large voluntary trusts, if a matter 
of sufficient importance should arise, 
the trustee might be justified in incur- 
ring the expense of submitting an ac- 
count to the appropriate court. This 
procedure is one which the trustee right- 
ly will insist upon in order now and then 
to clean his slate as to past acts. 


The trustee of a voluntary trust not 
submitted to a court must take all reas- 
onable steps to protect himself from 
time to time to avoid the possible ac- 
cumulation of sleeping claims. He may 
see fit to have his accounts and invest- 
ment decisions approved in writing by 
the beneficiaries if sui juris from time 
to time, likewise other decisions under 
discretionery powers such as use of 
principal for the support of the bene- 
ficiary. Any such approval should 
estop the beneficiary from later object- 
ing to the action taken but there are 
dangers, as will be outlined later, in the 
fact that the beneficiary, although sui 
juris, may not have a complete under- 
standing of the matter and therefore 
his consent will not be of value. Where 
there is no guardian ad litem proce- 
dure for voluntary trusts the trustee 
must act at his own risk as to all minors 
and unknown contingents. 

There may be some difference of 
opinion as to the value of these ap- 
provals and the trust officer of one of 
the largest Midwest trust companies 
writes: “We feel it would be difficult 
in many instances to obtain written 
approval from such beneficiaries, es- 


[Excerpts from address before Probate Section, 
Connecticut State Bar Assn., Oct. 20, 1941.] 


pecially in cases where purchases and 
sales of trust assets are reported. In 
such cases the beneficiaries might claim 
reasonably enough that they were not 
in a position to judge the merits of 
such purchases and sales.” 


Clearing Doubts 


Upon the termination of any volun- 
tary trust the trustee will always pre- 
pare a final account and obtain a re- 
ceipt for the assets delivered. He may 
wish to have the beneficiaries sign an 
approval on the account or include it in 
the receipt and it will be for the trustee 
to determine whether also to work in a 
general release of all the acts of the 
trustee. This is a reasonable require- 
ment. The trustee may have some 
doubts that he has determined who are 
the proper parties to receive on final 
distribution. Since this decision is 
made at its own peril the trustee may 
reasonably insist on an agreement and 
perhaps in addition a bond of indemn- 
ity from those who do receive, in the 
event of any doubt. 

Some trust instruments provide that 
the trustee’s determination of who shall 
receive what, shall be final, but “the 
burden will be on the trustee to prove 
that he has acted reasonably. 

In addition to adverse claims of title 
the trustee also must protect itself from 
unexpected tax claims or expenses 
which may arise after it has let the 
assets go. For this reason one of the 
large New England corporate trustees 
requires every beneficiary in remainder 
and the representatives of the estate 
of the life tenant which receives income 
accrued to the date of death to agree in 
the receipt “upon request... to return 
any or all of said property ... if ac- 
cording to law recourse thereon be- 
comes necessary for the payment of 
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taxes or any expenses in connection 
therewith or any other lawful claims 
whether debts, administration charges, 
legacies or otherwise and to indemnify 
and save harmless the — Trust Co., 
its successors and assigns, etc.” 


Avoiding Attack on Release 


All such written approvals, receipts 
and.releases, being designed to safe- 
guard the trustee, will be strictly con- 
strued by the courts because in most 
cases they are prepared by the trustee 
or its counsel in its own technical lang- 
uage which may not be clear to the 
beneficiary. The trustee will have the 
burden of proving fairness and that he 
has supplied the beneficiary with all re- 
levant facts which the trustee knows or 
should have known and with information 
as to all of his legal rights. 

The trustee cannot take advantage of 
the beneficiary in any way and must con- 
sider his every interest. It may even 
be wise to insist that the beneficiary 
obtain independent advice as to such 
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papers. Certainly one not sui juris can- 
not enter into such a document and prob- 
ably one recently not sui juris. There 
are several decisions penalizing guar- 
dians for taking advantage of their 
wards immediately after the wards came 
of age. (Sedgwick v. Taylor, 84 Va. 
820, 6 S.E. 226). 

It is a question just how much men- 
tality a court will require, though the 
beneficiary is sui juris but possibly “not 
of a competent age and understanding.” 
Thus the approval given to the trustee 
by a widow aged 68 in poor health and 
without business experience was held in 
one case to be ineffectual—Ball v. Hop- 
kins, 268 Mass. 260, 167 N.E. 338 
(1929) ; and approval by an “unsophisti- 
cated country lad” of 21 to the same 
effect—Bochner v. Silvastone, 95 Ore. 
154, 174 Pac. 1176, 186 Pac 26 (1920). 


Propriety of Release 


It is duress or undue influence if a 
trustee unreasonably refuses to deliver 
money admittedly due until the benefic- 
iary signs a release. (Ingram v. Lewis, 
37 Fed 2d 259.) But there is nothing 
wrong in most cases for a trustee to in- 
sist on a receipt and release. 


Prof. Scott cites cases even of spend- 
thrift trusts where the courts have up- 
held the propriety of a release or con- 
sent—Sec. 216. 1. This is true though 
such a beneficiary could not assign his 
rights, but a court would not sanction 
this action if the restraint on alienation 
imposed by the donor of the trust were 
thereby evaded. (Bogert on Trusts Sec. 
943). 

Many releases recite consideration or 
are signed under seal, which are good 
precautions, but an equity court will dis- 
regard such formalities (Bogert Sec. 
204). Most New York attorneys require 
a long form of general release “from the 
beginning of the world” etc. reciting con- 
sideration and bearing a seal but it is 
submitted that for such a release the 
beneficiary has not given up any claim 
for a real consideration because the pay- 
ment of money admittedly due or the 
rendering of an account already required 
are not consideration. The real useful- 
ness of such a release is the defense 
against claims for alleged improper ac- 
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tion by the trustee, and such improper 
acts are almost invariably unknown to 
the beneficiary, otherwise he would not 
release them for no consideration. 


Many attorneys in drawing trust in- 
struments include a clause to the effect 
that if the current income beneficiary 
approves an accounting that may be con- 
sidered a binding approval on him as 
well as on all future income and prin- 
cipal beneficiaries. If this clause is in- 
cluded in the agreement it is part of the 
gift and all beneficiaries take subject to 
it and it therefore cannot be deemed to 
be against public policy. 


Desirability of Court Accounting 


In most states a trustee is not required 
to file accounts even as to testamentary 
trusts, if the will excuses him from do- 
ing so. If a trustee saw fit under a 
will so drawn not to file accounts he 
would be like the trustee of a voluntary 
trust who might find at the termination 
of the trust that the remaindermen had 
been lying in wait for the kill. Thus any 
trustee should be glad of the privilege 
to file accounts. 

Perhaps a procedure can be worked 
out in the courts for hearings on account- 
ings on voluntary trusts. With more 
complete accountings and hearings there- 
on, the beneficiaries will be better in- 
formed and the position of the trustee 
will be less difficult and his reserve for 
liabilities and surcharges could be less. 
It is a fact that the Connecticut pro- 
cedure of frequent accountings has meant 
fewer surcharge suits in this state. 

The only action a trustee can take 
where there are no court accountings 
is to obtain all the consénts, approvals, 
receipts and releases that he can and 
with these there must be proof of fre- 
quent conferences, memoranda and ex- 
planations to the beneficiary. The sig- 
nature to such papers is of no use unless 
the trustee has acted as a patient coun- 
sellor and encouraged the beneficiary to 
consult attorneys, brokers, investment 
counsel and other properly qualified ad- 
visers. The more intelligent the bene- 
ficiary can be proven to have been at 
the time of signing such papers the 
greater their value to the trustee. 
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of dependable 


Fiduciary Service 


FIRST 


NATIONAL BANK & TRUST 
COMPANY of MiNNEAPOLIS 


115 South Fifth Street 
Minneapolis, Minnesota 


Affiliated with 
First Bank Stock Corporation 


Defense Savings Pay-Roll 
Allotment Plan 


Scores of business heads, at the request 
of the United States Treasury Department, 
have adopted the voluntary Payroll Allot- 
ment Plan to help spread financial partici- 
pation in National Defense among all of 
America’s wage earners. The plan calls 
for voluntary deductions from pay envel- 
opes at their source, the amounts deducted 
to be used for the purchase of Defense 
Bonds. The employer holds these funds in 
a separate bank account and delivers a bond 
to the employee each time his allotments 
accumulate to a sufficient amount. Each 
employee who chooses to start this savings 
plan decides for himself the denomination 
of Bonds to be purchased and the amount 
to be alloted from his wages each pay day. 


A company may have as few as three em- 
ployees to participate in the plan. The 
Treasury Department has established local 
civilian committees in 48 states to have ex- 
perienced men work with employers in set- 
ting up the simple machinery required. For 
additional information contact the Treas- 
ury Department, Section A in Washington. 





At your service in Memphis 
with complete trust facilities 
and a_ thoroughly expe- 
rienced organization. 


TRUST DEPARTMENT 
UNION PLANTERS NATIONAL 


BANK AND TRUST COMPANY 
Memphis, Tenn. 


Adequate Compensation For 
Managing Trust Real Estate 


“Fiduciaries are rendering much gratui- 
tous service in the management of real es- 
tate,” R. J. Hunter, trust officer of the First 
National Bank and Trust Company of Beth- 
lehem, Pa., told the members of the Group 
III Corporate Fiduciaries Association of the 
Pennsylvania Bankers Association at a re- 
cent meeting in Bethlehem. 

“Approximately three years ago,” said 
Mr. Hunter, “the Trust Company Section, 
aware of the fact that this type of trust 
service was being conducted at a loss in 
those communities where only the usual 5% 
commission was taken, conducted a survey 
of charges for managing real estate and 
adopted the following schedule of fees. 


“5% of gross income for trustee’s real 
estate department, plus 5% of net income, 
representing the trustee’s compensation. 
However, if the trustee engages an outside 
agent to manage the property, then the 
charges should be 5% of gross income for 
the agent; 242% of gross income for the 
real estate department; and 5% of the net 
income received from the agent as the trus- 
tee’s compensation. If the fiduciary has no 
real estate department, then it is recom- 
mended that an additional 142% on gross 
rents be charged instead of the 5% of net 
income. I have checked several of our 
property accounts and am convinced that 
5% of the net income will produce more 
revenue than 1%% of gross rents. 


“Where the trustee has a real estate de- 
partment, it is the common practice to 
create an account sheet for each individual 
property, to which is posted the rent re- 
ceived and the disbursements. The net in- 
come, after deducting 5% of the gross rents, 
should then be transferred to the Income 
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Cash account of the estate owning the prop- 
erty. Distributions to beneficiaries should 
be made from the estate Income Account 
and not from the individual Real Estate 
Account. 

“However, if the fiduciary does not have 
a real estate department, a separate Real 
Estate Account should be set up for each 
property. The rents and disbursements 
should be posted, and at the end of the year 
or more frequently, the balance, after de- 
ducting the 5% commission on gross rents, 
should be transferred from the property 
account to the Income. The amount trans- 
ferred would be the net income and included 
with other income from mortgages and in- 
vestments when computing the regular 5% 
compensation. 

“It takes a little courage to revise up- 
wards any compensation which deviates 
from an old practice, but the courts have 
repeatedly held that a fiduciary is entitled 
to a reasonable compensation for services 
rendered; and from experience we should 
have no difficulty in justifying the new 
schedule.” 


Philadelphia Corporate Fiduciaries 
Name Five New Committees 


Stanley W. Cousley, vice president of the 
Fidelity-Philadelphia Trust Company and 
president of the Corporate Fiduciaries As- 
sociation of Philadelphia, has announced the 
appointment of five committees of the As 
sociation to serve during the ensuing year. 
Following are the committees and their 
chairmen: Cooperation with the Bar—Edgar 
W. Freeman, Corn Exchange National Bank 
and Trust Company; Schedule on Fees and 
Charges—Percy C. Madeira, Jr., Land Title 
Bank and Trust Company; Co-operation 
among members of the Association—Frank 
G. Sayre, Pennsylvania Company for In- 
surances on Lives and Granting Annuities; 
Bank Presidents—Percy C. Madeira, Jr.; 
Public Relations and Publicity—F. Travis 
Coxe, Fidelity-Philadelphia Trust Company. 


——-—0 
Trust Department Earnings Increase 


Trust department earnings of Federal Re- 
serve member banks increased from $43,- 
617,000 for the first half of 1940 to $43,829,- 
000 for the first half of 1941. This was in 
line with increased total earnings of mem- 
ber banks, which were larger in the first 
six months of 1941 than in any half-year 
period since the banking holiday. 





Tax-krieg on Defense and Private Industry 


Coordination of Federal Policy Essential to 
War and Peace Productivity 


J. W. MEADER 


RIOR to 1913 the taxation of indus- 
trial enterprise in the United States 
was chiefly a matter of property taxes, 
levied year by year in fixed dollar amount, 


determinable in advance. Such taxes 
discouraged idleness of industrial plant, 
as the proportion of total costs and sell- 
ing prices which they represented dim- 
inished with increased production and 
sale. 

There were also import duties and ex- 
cise taxes. As a constant element of 
costs and prices, they tended to curtail 
consumption of the goods affected and 
indirectly to restrict production. By 
stiffening the price structure they had 
an inflationary and subsidizing influence 
which was well understood. They at- 
tracted large amounts of capital to the 
protected industries, which enjoyed in 
limited degree the attributes of mon- 
opoly—at the expense of other businesses, 
of course. 

The income tax, following amendment 
of the constitution in 1913, has spread in 
scope and intensity. As applied to in- 
dustry it is a rate levied against net in- 
come. The principle of scaled rates has 
been used chiefly in taxing individual 
incomes and estates; as we shall see later, 
its effect on industry, although indirect, 
is of some importance; however, we may 


consider first the influence of the level 
rate. 


The income tax, of course, weighs most 
heavily on the most profitable enterprises. 
Although it thus cancels, by accident, 
part of the advantage of a natural or 
artificial monopoly, it retards the growth 
of new enterprises, by removing an im- 
portant source of new capital which 
might be used at once for expansion and 
restraining the eagerness of competition 
to enter the field, and also retards 
through the subsidy of partial tax ex- 
emption the elimination of unprofitable, 
declining enterprise. In short, the in- 
come tax acts to prevent efficient utiliza- 
tion of the capital existing at any time 
and slows up progress. It has been a 
far more important factor in creating the 
“idle men—idle money” situation than 
the social reform element admit. 


Prices, Profits and Income Tax 


HE income tax enters the price 

formula in another way. Because it 
is human nature to avoid taxation, in- 
dustrial enterprises are reluctant either 
to increase prices (and therefore income 
taxes) during periods of prosperity or 
to reduce prices in a depression. The 
result is an increased rigidity in the 
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prices of manufactured goods, and a pow- 
erful influence tending to accentuate the 
changes of the business cycle. 

Scaled individual income taxes enter 
the business picture chiefly through the 
enlarged salaries and other prerequisites 
necessary to attract or to retain employ- 
es in the higher grades, although the 
same influence is present indirectly in 
the prices paid for purchased material. 
In consequence, a large enterprise is pen- 
alized to some extent due to its very size. 


The estate tax is really an indirect 
form of scaled income tax. It has served 
chiefly to break up large fortunes quick- 
ly and to produce a state of affairs where 
the management of business enterprise 
is less and less responsible to a well-de- 
fined, active ownership interest. 

These: various effects of income taxa- 
tion are fairly well known to investors 
in industrial securities. It is considered 
good policy to avoid the securities of very 
small and very large companies as like- 
ly to have in the one case insufficient re- 
sources and in the other inefficient man- 
agement,—unless, in the latter case, there 
is still a strong controlling interest. 
Also, the securities of highly cyclical 
businesses are avoided on the ground that 
in the long run they will not make enough 
net after taxes in good times to offset 
their intervening unallowed losses and 
leave a return commensurate with the 
risks. 


Excess Profits—and Losses 


T times investors have had to con- 
sider the influence of still other 
forms of taxation. One of these is the 
excess-profits tax, usually designed to 
confiscate profits in excess of those 
earned in a supposedly normal period of 
years, or in excess of a standard rate of 
return on invested capital, say 6%. Ex- 
cluding extraordinary cases, if a long list 
of exceptions may be called extraordin- 
ary, the earnings of the base period will 
have reflected both the normal risks of 
the business and also the relative advan- 
tages and efficiencies of individual com- 
panies—a penalty on already efficiently 
operating companies. 
In theory, excess-profits taxation is 
based on two assumptions: first, that es- 
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pecially profitable results are attribut- 
able to good fortune rather than to good 
work and good management, and second, 
that all business will normally earn the 
same return on invested capital. There 
may be more than a grain of truth in the 
first assumption but the second is mani- 
festly erroneous. 


Excess-profits taxation is likely to re- 
quire a wholesale readjustment of in- 
vestment policy. Investments in high- 
return enterprises will obviously find less 
favor than those in low-return businesses 
(such as public utilities) and compan- 
ies favored with high base-year profits 
(for example, the low-cost producers of 
an industry). 


War Production Impediment 


HE tendency of capital to transfer 
T itsett in that manner, as a result of 
excess-profits taxation, causes immediate 
difficulty in time of war, when maximum 
production of goods like aircraft, ships, 
tanks, guns and ammunition is in urgent 
demand. The companies already equip- 
ped to produce such articles are likely 
to have had small base-period earnings 
and therefore to be subject to the full 
impact of the excess-profits tax. The 
business is furthermore especially risky. 
Additional capital to finance greatly en- 
larged production schedules is neither 
available in the business nor forthcom- 
ing from investors, and must be supplied 
by the customer in such a way as to 
relieve the manufacturer of some of the 
risks. One of these is the construction 
of enormous plants whose useful life, 
dependent on the duration of the war, 
is highly uncertain. 

War contracts quickly tend toward the 
cost-plus form, so that risks of rising 
costs during the term of the contract 
may be carried by the government, that 
is, spread among the people whose secur- 
ity is involved. One great advantage 
of cost-plus contracts is that they en- 
courage maximum production from exist- 
ing facilities in the shortest possible 
time. Wastefulness with regard to costs 
is also encouraged, however, unless the 
contract is of the cost-plus-fixed-fee type 
or includes incentive clauses permitting 
the contractor to retain a portion of sav- 





INVESTMENT POLICY 


In May, 1941, this firm sponsored the following advertisement. 
Because it is far more timely today, we are repeating it now. 


THE WorbbD 


isn’t coming to an end... 


... And we in this country have a job to do. Doing that job 
outstandingly well is, we feel, the very essence of maintaining 
the strength of our country, of the institutions which we serve 
and of ourselves. And we believe, too, that world-rocking events 
make. the best possible performance of one’s own job more, 
not less, essential. 


It is our intention, tradition and practice to tackle our particular 
assignment by remembering the past but keeping an eye on the 
future; by putting original first-hand thinking to work on invest- 
ment problems; by keeping close and interested personal contact 
with the market for all bonds, even when we are not directly 
concerned with those bonds, for the benefit of our clients; and, 
above all, by being positive rather than passive in the face of 
unsettlement, discouragement and indecision. This policy and 
these methods we respectfully offer to the institutional investor. 


R. W. Pressprich & Co. 


68 WILLIAM STREET, NEW YORK 


36 Pearl Street 201 Devonshire Street 
HARTFORD BOSTON 


GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY AND INDUSTRIAL BONDS 


Members New York Stock Exchange 
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ings made against estimated costs. In 
some instances bonus payments for 
prompt delivery may then be needed to 
balance the extra costs of overtime work 
and expenses of like nature. 


Profit Limitation Tax 


T is probably safe to say that almost 

all forms of munitions contracts ap- 
pear to every one but the manufacturer 
to hold out the prospect of guaranteed 
profits; however necessary and advan- 
tageous this may be, a profit, especially 
a wartime profit, will have also the ap- 
pearance of iniquity to large numbers of 
people. Notwithstanding the urgency of 
most war needs, and the great public 
service done by contractors who satisfy 
them, there is likely to be a hue and cry 
against “profiteering.” (Curiously, this 
cry was most insistent in countries which 
neglected their armaments). 


In the United States, contractors to 
the Navy have for several years been 
subject to the Vinson Act, which limits 
profits to 10%, any excess to be paid into 
the Treasury on completion of the con- 
tract; several firms have stated in regis- 
tration statements filed under oath with 
the S.E.C. that they make smaller pro- 
fits on Navy business than they do on 
business with others. More recently, 
legislation has been proposed to limit 
wartime profits of all companies to 7 
or even 6%. Such laws would be in 
effect a 100% tax on excess profits. But 
this form of tax is different from the 
excess-profits taxation mentioned above, 
in that the rate of return on invested 
capital is here disregarded, only the per- 
centage of profit being considered. We 
may therefore call it a profit-limitation 
tax. 

It is an especially disturbing kind of 
taxation because it bears no relation to 
the realities of any economic system, and 
if extended much beyond its present lim- 
ited scope would force a wholesale re- 
arrangement of the nation’s capital. 

One of our largest automobile com- 
panies used to judge all its new capital 
investments, sometimes running into 
hundreds of millions a year, on the basis 
that it ought to be able to earn, in its 
particular line of business, a 30% ann- 
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ual return on the invested capital. (Its 
actual.earnings were nearer half that 
rate; there is many a slip between plans 
and profits). 


Turnover of Capital 


HE rate of return is always the 

percentage of profit multiplied by the 
turnover; a rapid turnover is just as 
important as the profit percentage in 
obtaining a high rate of return. 


A mercantile business, like a chain of 
variety stores, can work on a 2% profit 
margin—only 2 mills to the dime of sales 
—turn over its investment 12 times a 
year, and show a 24% return. But a 
shipbuilder, turning over his investment 
once in two years, would need a 48% 
profit to show the same rate of return; 
and a railroad, with a full turnover once 
in five years (as at the present level of 
rates and traffic), would be automatically 
limited to a maximum return of 20% 
in the utterly impossible case where its 
profit was 100% (i.e., if operating ex- 
penses were nil). 

The last case is an absurdity and the 
first case cited (the chain store) would 
not be affected by a profit-limitation tax. 
But the case of the shipbuilder, and 
those of the steelmaker, the manufac- 
turer of large aircraft and the railroad 
equipment factory,—to say nothing of 
chemicals, automobiles, tobaccos, oils and 
countless other industries—are right in 
the line of fire. 

The most probable effect of profit-lim- 
itation taxes, if broadly applied, would 
be the disintegration of vertical indus- 
trial combinations. In armament lines 
it might not mean, however, the adop- 
tion of sub-contracting on a wider scale 
than now contemplated for reasons of 
physical necessity. And in neither case 
would such changes be likely to take 
place immediately, for the excess-profits 
tax is waiting to slay a high rate of 
return wherever it shows its head. 

Splitting up the fabricating process 
into its component elements would await 
only post-war cancellation of the excess- 
profits taxes. In many cases it would in- 


crease the turnover and permit success- 
ful operation on a small margin of pro- 
fit, but this could easily mean as well a 
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reduced physical efficiency. Somewhere 
along the line,—indeed, wherever the na- 
ture of the work required a large invest- 
ment in plant or a slow process—the 
rate of return would be insufficient to 
keep capital invested in the business and 
vital links in the chain would gradually 
eat themselves away. 


Corporate Disintegration Fostered 


EVIEWING and summarizing the 

tax system, in relation to investment 
policy, we find four principal kinds of 
taxes now in effect: 


1. Fixed (property) taxes; if not ex- 
cessive they may act to stimulate pro- 
duction and progress. At least, they do 
not retard it. 

2. Direct (excise) taxes; these indi- 
rectly restrict production and subsidize 
the lines of goods affected. The invest- 
ment risk is that what has been given 
may be taken away. 

3. Income taxes, which discourage new 
enterprise, exaggerate the swings of the 
business cycle, restrict investment in cap- 
ital goods industries and (indirectly) 
reduce the efficiency of large-scale cap- 
ital management. 

4. Excess-profits taxes, which penal- 
ize natural monopolies and efficient bus- 
iness organizations alike, and discour- 
age investment in enterprises affected 
with unusual risks. 


On this system there may shortly be 
superimposed a fifth category, the pro- 
fit-limitation tax, which would probably 
disintegrate and render less efficient 
vertical combinations of industry, 
threatening in the end a complete 
breakdown of the entire industrial or- 
ganization. 


Through this field of obstacles it may 
be possible to follow the thread of the 
analysis to companies and lines of busi- 
ness which are favorably situated, in 
temporary relation to others. 

A more likely conclusion, however, is 
that the amount of taxation required to 
support recent extravagances and pre- 
sent necessities has forced recourse to 
especially onerous and _ undesirable 
kinds of taxation, with the result that 
all private investment will be under a 
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As an investment for 
trust funds, trustees, 
guardians, and ad- 
ministrators, t his 
Association is enter- 
ing its 50th year of 
service with an un- 
broken’ record of 
consecutive dividend 
payment since  or- 
ganization. 


Funds received be- 
fore January I1th 
earn from January 
Ist. 


POMONA FIRST FEDERAL 


SAVINGS AND LOAN ASSOCIATION 


260 South Thomas Street 
POMONA, CALIFORNIA 


cloud until the problem is approached 
from the viewpoint that retrenchment 
in every unnecessary direction is the 
first consideration. It is a proper ques- 
tion whether such tax policies will not 
drive a major part of heavy and other 
cyclical industry—as well as most war 
industries—into dependence on govern- 
ment financing, since none but such a 
taxing body can take the one-sided 
risks. 


0 


Churches Maintain Income Rate 


Despite low money rates and upset world 
conditions, the total funds of the pension 
boards of twenty major Protestant denom- 
inations and the Y. M. C. A. and Y. W. C. A. 
brought an average investment income of 
34%2% last year. The income rate of the 
total funds for the year ended Nov. 1 was 
approximately equal to that of the preced- 
ing twelve-month period. A minimum of 
capital losses was sustained by the fund. 
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..Available at these Federal Savings and Loan Associations 


ALABAMA 
First Federal of Florence 
113 East Tennessee St., 
Florence, Alabama 


ARIZONA 
First Federal of Phoenix 
30 W. Adams St., 


Phoenix, Arizona 


ARKANSAS 
Superior Federal 
521 Garrison Street, 
Fort Smith, Arkansas 
Commonwealth Federal 
212 Louisiana Street, 
Little Rock, Arkansas 


CALIFORNIA 
First Federal of Pasadena 
348 East Green Street, 
Pasadena, California 
Community Federal 
2033 Shattuck Avenue, 
Berkeley, California 
Standard Federal 
735 South Olive Street, 
Los Angeles, California 
Pomona First Federal 
260 S. Thomas St. 
Pomona, California 
Newport Balboa Federal 
3333 Via Lido, 
Newport Beach, Calif. 
First Federal of San Jose 
24 North First Street, 
San “Jose, California 
Quaker City Federal 
117 South Greenleaf, 
Whittier, California 


COLORADO 
Industrial Federal 
1630 Stout St., 

Denver, Colorado 


DISTRICT OF 
COLUMBIA 
First Federal of Washington 
610 Thirteenth St.. N.W. 
Washington, D. C. 


TE-12-27 


FLORIDA 
Chase Federal 
1111 Lincoln Road, 
Miami Beach, Florida 
First Federal of Orlando 
Orlando, Florida 
First Federal of Lake County 
400 West Main Street, 
Leesburg, Florida 


GEORGIA 


First Federal of Atlanta 
46 Pryor Street, N. E., 
Atlanta, Georgia 
Standard Federal 
35 Walton Street, N.W. 
Atlanta, Georgia 


IDAHO 
First Federal of Coeur 
d’Alene 
200 North Fourth Street, 
Coeur d’AJene, Idaho 


ILLINOIS 


Peoples Federal of Peoria 
107 South Jefferson Ave., 
Peoria, Illinois 
Kankakee Federal 
Kankakee, Illinois 
First Federal of Waukegan 
216 Madison Street, 
Waukegan, [Illinois 
Sterling Federal 
13 East Fourth Street, 
Sterling, Illinois 
Citizens Federal 
1542 Halsted Street, 
Chicago Heights, III. 
First Federal of Wilmette 
1155 Wilmette Avenue, 
Wilmette, Ilinois 
Amity Federal 
6910 S. Halsted St., 
Chicago, Illinois 
Hinsdale Federal 
8 E. Hinsdale Ave., 
Hinsdale, Illinois 
North West Federal 
4865 Irving Pk. Road 
Chicago, Illinois 


A. J. Smith Federal 
12000 S. Halsted St., 
Chicago, IIl. 
Second Federal 
3960 W. 26th St., 
Chicago, Ill. 


INDIANA 
Citizens Federal 
5272 Hohman Avenue, 
Hammond, Indiana 
First Federal of Peru 
2 North Broadway, 
Peru, Indiana 
Peoples Federal 
4902 Indianapolis Blvd., 
East Chicago, Indiana 
First Federal of Gary 
525 Broadway, 
Gary, Indiana 


IOWA 
First Federal of Sioux City 
Security Building 
Sioux City, Iowa 


KANSAS 
Southwest Federal 
130 North Market Street, 
Wichita, Kansas 
Wichita Federal 
Beacon Building, 
Wichita, Kansas 
Mid Kansas Federal 
Wichita, Kansas 


KENTUCKY 
Jefferson Federal 
124 South Fifth Street, 
Louisville, Kentucky 
First Federal of Covington 
501 Main Street, 
Covington, Kentucky 


MARYLAND 
Baltimore Federal 
19 East Fayette Street, 
Baltimore, Maryland 
MASSACHUSETTS 
Worcester Co-Operative Fdrl. 
22 Elm Street, 
Worcester, Mass. 


657 


...Available at these Federal Savings and Loan Associations 


Suffolk Co-Operative Fdrl. 
44 Bromfield Street, 
Boston, Massachusetts 


MICHIGAN 
First Federal of Detroit 
150 West Fort Street, 
Detroit, Michigan 
Peoples Federal 
13 Washington Street, 
Monroe, Michigan 
Wayne County Federal 
222 Hammond Building, 
Detroit, Michigan 
Midland Federal 
117 North McDonald, 
Midland, Michigan 


MINNESOTA 
First Federal of St. Paul 
350 Cedar Street, 
St. Paul, Minnesota 
Minnesota Federal 
Minnesota at Fourth, 
Saint Paul, Minnesota 
First Federal of Minneapolis 
809 Marquette Avenue, 
Minneapolis, Minnesota 
Saint Paul Federal 
4 East 4th Street, 
Saint Paul, Minnesota 
Ben Franklin Federal 
Fourth at Robert Streets, 
Saint Paul, Minnesota 
First Federal of Duluth 
7 North Fourth Ave., W., 
Duluth, Minnesota 


MISSOURI 
Roosevelt Federal 
Ninth St., north of Locust, 
Saint Louis, Missouri 
Ozarks Federal 
102 West Columbus St., 
Farmington, Missouri 
Cass Federal 
1510 Cass Avenue, 
Saint Louis, Missouri 


NEW YORK 
Geneva Federal 
89 Seneca Street, 
Geneva, New York 


NORTH CAROLINA 
Home Federal 
107 Green Street, Fayette- 
ville, North Carolina 
Piedmont Federal 
16 West Third St., Win- 
ston-Salem, N. Carolina 


SELECTED FEDERALS, 


135 So. LaSalle St. 


First Federal of Burlington 
102 West Front Street, 
Burlington, No. Carolina 


OHIO 


McKinley Federal 
Niles, Ohio 
Central Federal 
601 Main Street, 
Wellsville, Ohio 
Mutual Federal 
14 South Fifth Street, 
Zanesville, Ohio 
First Federal of Kent 
141 East Main Street, 
Kent. Ohio 
Hub Federal 
High at Rich St., 
Columbus, Ohio 


OREGON 


Salem Federal 
Salem, Oregon 
First Federal of Klamath 
Falls 
540 Main Street, 
Klamath Falls, Oregon 


PENNSYLVANIA 


First Federal of So. Phila. 
424-430 South Fourth St., 
Philadelphia, Pa. 

First Federal of Philadelphia 
1332 Point Breeze Ave., 
Philadelphia, Pa. 
First Federal of Wilkes- 

Barre 
34 West Market Street, 
Wilkes-Barre, Pa. 
Penn Federal 
1623 Walnut Street, 
Philadelphia, Pa. 
Garfield Federal 
1331 West Olney Avenue 
Philadelphia, Pa. 
West End Federal 
506 S. Main St., 
Pittsburgh, Pa. 
Quaker City Federal 
1427 Walnut St., 
Philadelphia. Pa. 
First Federal of Green City 
55 South Washington, 
Waynesburg, Pa. 


SOUTH CAROLINA 


Fidelity Federal 
12 McBee Ave., 
Greenville, South Carolina 


Field Building 


TENNESSEE 
Leader Federal 
Memphis, Tennessee 
Home Federal 
110 Buffalo Street, 
Johnson City, Tenn. 


TEXAS 
Houston First Federal 
1114 Capitol Avenue, 
Houston, Texas 
First Federal of Amarillo 
406 Polk St., 
Amarillo, Texas 
First Federal of Rusk 
Rusk, Texas 
First Federal of San Antonio 
307 E. Pecan Street, 
San Antonio, Texas 
First Federal of Corpus 
Christi 
Mesquite at Peoples St., 
Corpus Christi, Texas 
First Federal of Paris 
16 Clarksville Street, 
Paris, Texas 
First Federal of Austin 
917 Congress Avenue, 
Austin, Texas 
North Texas Federal 
822 Scott Ave., 
Wichita Falls, Texas 


UTAH 
Prudential Federal 


125 South Main Street, 
Salt Lake City, Utah 
VIRGINIA 

Franklin Federal 
616 E. Franklin St., 
Richmond, Virginia 
First Federal of Richmond 
203 North Third Street, 
Richmond, Virginia 
First Federal of Hopewell 
Main and Broadway, 
Hopewell, Virginia 
WASHINGTON 
Pacific First Federal 
204 South Eleventh Street, 
Tacoma, Washington 
First Federal of Everett 
Everett, Washington 
Aberdeen Federal 
224 East Wishkah Street, 
Aberdeen, Washington 
WISCONSIN 
City Federal 
238 West Wisconsin Ave., 
Milwaukee, Wisconsin 


Inc. 
Chicago 


Each of the above institutions has been examined and found qualified for member- 
ship in this non-profit corporation, created for your more convenient consider- 


ation of Federal Savings and Loan Shares as investments. 


Each association 


issues its own shares to each investor, insured up to $5,000 by an instrumentality 
of the United States. Write for further information. 





658 


TRUSTS and ESTATES—December 1941 


Municipal Security Analysis 


How the Municipal Advisory Council of Michigan Protects 


RICHARD T. PURDY 
Manager, Municipal Buying Dept., First of Michigan Corporation, Detroit 


EFAULTS and threatened defaults 


in municipal securities resulting 
from the economic disturbances follow- 
ing 1929 brought forth an increased de- 
mand for information. The need for 
cooperative effort on the part of those 
interested in Michigan municipal bonds 
became forcibly apparent. The Munici- 
pal Advisory Council of Michigan was 
created in 1931 to satisfy that need, and 
incorporated in 1932 as a non-profit 
corporation. 


During the years when declining rev- 
enues, inflated or false property values, 
bank closures and other difficulties 
plagued municipal administrations, the 
Council furnished its subscribers fre- 
quent bulletins containing financial sur- 
veys and progress reports. The field 
men whose duty it was to obtain this in- 
formation, encountered antagonism on 
the part of certain municipal officials. 
There proved to be some public servants 
who, from despair or other causes, de- 
veloped attitudes of bitterness or out- 
right belligerence toward bondholders. 
While persons of this type represented 
a small minority, their voices were loud 
and any sign of success would have 
roused others in support of their stand. 


Type of Data and Reports 


ITH improved conditions, the func- 

tions of the Advisory Council have 
changed to a marked degree. The most 
important service of the Council today 
is the furnishing of information relat- 
ing to new issues of Michigan municipal 
bonds. In this connection, reports are 
prepared which contain valuable data to 
assist in appraising the credit of the par- 
ticular municipal unit. This informa- 
tion includes population trends, a brief 
history of assessed values, a list of the 
outstanding bond issues, total direct and 
overlapping debt statements, debt pay- 


ment record, debt trend, tax levies and 
tax collections in each of the last four 
or five years, tax rates, number and value 
of building permits and miscellaneous 
comment pertaining to the physical char- 
acter of the community and the attitude 
of its officials. 


In addition, the Council continues to 
police the financial affairs of certain 
municipal situations in an effort to dis- 
cover any weaknesses which might mean 
trouble if allowed to persist. Subscrib- 
ers to the Council are, for the most part, 
dealers, trust companies, banks, insur- 
ance companies, investment counsellors 
and some individuals. The character of 
the service is such as to be of value not 
only to the underwriter and prospective 
purchaser but to the holder of municipal 
bonds who desires periodic reports as to 
the security of his investment. The re- 
ports or bulletins present only factual in- 
formation. No recommendations are 
made. The subscribers interpret the 
material and arrive at their own conclu- 
sions. The worth of the service may be 
realized by attempting to estimate the 
aggregate cost which would be incurred 
if each interested subscriber were to 
separately endeavor to obtain the same 
information. 


Cooperation with City Officials 


HE efficiency with which the Council 

serves necessarily depends upon the 
degree of cooperation given by the muni- 
cipal officials. Whereas several field men 
were required a few years ago, a much 
smaller staff functions even more cap- 
ably today. Under the supervision of 
Louis H. Schimmel, former Director of 
Finance of the City of Pontiac, the 
Council has come to enjoy the confidence 
of public officials. Even in those situa- 
tions where wide differences previously 
created harsh feelings, the Advisory 
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Council has almost unanimously gained 
the respect of the administrative officials. 
While sincerity and fairness have con- 
tributed substantially to the attainment 
of this enviable position, there have been 
practical considerations. For example, 
the financial officer of a municipality 
usually realizes that an agency such as 
the Council saves him a considerable 
amount of work by supplying informa- 
tion to interested parties and thereby re- 
ducing the number of separate inquiries 
which he would otherwise have to an- 
swer. 

It is of further significance that the 
Council is often called upon by municipal 
officials to confer and advise with re- 
spect to some particular financial prob- 
lem. A desirable position has indeed 
been attained when such an agency, serv- 
ing the interests of the creditor, is thus 
relied upon by the debtor. It goes with- 
out saying that the advantages of this 
satisfactory relationship are reflected in 
a more complete service to the subscrib- 
ing members. 


Permanence and Extension 


LTHOUGH the annual dues, which 

average about $300 per member, con- 
tinue to furnish most of the revenue, the 
Council receives some income from muni- 
cipalities in return for advisory services 
rendered. Its experience and facilities 
enable it to perform such services capably 
and at low cost. 

First organized on a temporary basis, 
the Council was fully expected to be aban- 
doned when the emergency of the early 
“thirties” had passed. Today, however, 
it is recognized beyond doubt that the 
agency enjoys a permanent need. Simi- 
lar machinery might well be considered 
in other sections of the country. At 
present, the Ohio Municipal Advisory 
Council and the North Carolina Munici- 
pal Council are serving investors in bonds 
of those states. It is to be hoped that 
the continued vigilance of all of these 
agencies will eliminate or minimize the 
possibility of future disorders in the 
financial affairs of those municipalities 
in the specific areas covered. 

The record of the Municipal Advisory 
Council of Michigan is excellent and a re- 
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For Long-Term Trust Funds 


Featuring: Diversification of Security; No 
Federal Insurance Against Loss 
(up to $5,000) ; Highest Earnings 

Consistent with High Degree of 3% 
annum. Assets Now Over $10,250,000. 

Write for Instructive Booklet Entitled 
“Maximum Security” 

SAVINGS AND LOAN ASSOCIATION 
OF WASHINGTON 
610 Thirteenth Street, N. W. 


Fluctuations in Value; Availability of Principal ; 
Security. Current rate 3% per 
TS TS TT 
Washington, D. C. 


view of its accomplishments makes it 
difficult to challenge the theory of co- 
operative effort in determining and pro- 
tecting municipal investment values. It 
is, in a large measure, a credit to the 
Municipal Advisory Council of Michigan 
that no investor in Michigan municipal 
bonds has suffered a loss of principal in 
any plan or reorganization to date. 


Round Table Trust Meeting 


The first Regional Round Table Discus- 
sion of the Corporate Fiduciaries Associa- 
tion of Group 3, Pennsylvania Bankers As- 
sociation was held recently in Hazleton. 
Alvan Markle, Jr., president and trust of- 
ficer of the Markle Bank and Trust Com- 
pany of Hazleton was chairman of the meet- 
ing. Subjects discussed were: “Increased 
Trust Earnings,” “Trust Educational Facili- 
ties at the Graduate School at Rutgers,” 
“Inflation Probabilities,’ and “The Com- 
mon Trust Fund.” 
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Condensed Statement of Condition 
as of December lst, 1941 


First Mortgage Loans 

Loans Secured by Accounts 

Federal Home Loan Bank Stock 
United States Government Bonds 
Real Estate 

Purchase Money Security Netes 
Office Building, Furniture & Fixtures 
Miscellaneous Assets 


Savings and Investment Accounts 
Pledged Accounts—Mortgage Loans 
Notes Payable 

Advanced to Pay Taxes and Insurance 
Loans in Process 


Reserves, Surplus, and Undivided Profits 


$3,598,897.47 
4,000.00 
80,000.00 
62,500.00 
1.00 
27,376.02 
189,950.72 
7,096.95 
75,009.85 


$4,044,832.01 


$3,539,767.55 
1,431.63 
300,000.00 
1,840.73 
15,844.54 
185,947.56 


$4,044,832.01 


SAVINGS AND LOAN ASSOCIATION 


First Federal Building 


Why A Legal List? 


The advantages of the Massachusetts 
Prudent Investor Rule over a legal list of 
trust investments were outlined by A. W. 
Whittlesey, trust investment officer The 
Pennsylvania Company for Insurances on 
Lives and Granting Annuities, Philadelphia, 
in recent talks before Groups Four and 
Five of the Pennsylvania Bankers Associa- 
tion. These talks were part of a program 
which the Trust Company Section is pursu- 
ing in seeking the adoption of the Massa- 
chusetts Rule in Pennsylvania. 


Legal lists are based on a mechanical 
procedure which is inherently fallacious, ac- 
cording to Mr. Whittlesey. Among its dis- 
advantages are: the emphasis on hindsight 
rather than foresight; the impracticability 
of establishing limitations which will at 
once admit all high grade obligations and 
exclude undesirable investments; the inef- 
fectiveness of fixed interest bearing securi- 
ties (of which most lists are composed) to 
offset any decline in purchasing power due 
to inflation; the inability of legislatures to 


OF ATLANTA 
FORTY-SIX PRYOR STREET, N. E. 


George W. West, Pres. 


keep abreast of changes affecting invest- 
ments. 

The trend throughout the country is to- 
ward removing these statutory restrictions, 
said Mr. Whittlesey. “There never has 
been and never will be any substitute for 
human judgment,” he remarked. “Hind- 
sight will always be clearer than foresight. 
It is well to remember that it is impossible 
to eliminate risks by any provisions of law 
or any methods of regulation yet tried or 
within the wit of man to devise.” 


a 
Vance Sailor Chosen Chief Examiner 


The Federal Deposit Insurance Corpora- 
tion recently announced the selection of 
Major Vance L. Sailor as chief of its Divi- 
sion of Examination, succeeding John G. 
Nichols, recently deceased. Major Sailor 
has been supervising examiner of the Sixth 
District with headquarters in St. Louis. He 
is currently serving with the Sixth Division 
at Fort Leonard Wood, Mo., and will as- 
sume his new duties as soon as he is re- 
leased from military service. 
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Comparative Merits of Equities 


F. J. TRAVERS 
Second Vice President, Lincoln National Life Insurance Co., Fort Wayne, Ind. 


VER the past decade the volume of 

private debt has been declining and 
that part which meets legal investment 
requirements has declined even faster. 
Thus it becomes more and more difficult 
to confine high-grade investment funds 
to the cream of the bond crop. Thus, 
the increased quest for security tends to 
defeat itself! 

Top-quality preferred stocks move with 
the money market and so are high priced 
under present conditions. Medium qual- 
ity preferreds tend to move with the 
equity market. Since the purchaser can 
never be sure that the market value of 
stocks will ever return to his cost price, 
it seems sound practice to use part of 
the income from stocks as a write-down 
from cost so that book values will even- 
tually reach a conservative low figure, 
independent of market price fluctuation. 
With the present wide spread between 
common stock yields and bond yields, it is 
remarkable how rapidly common stock 
costs can be written down under this 
method, if we can safely assume that 
anything like recent dividend payments 
will continue. 

In the selection of stocks the investor 
should bear in mind that consumer goods 
such as food, tobacco, drugs, light chem- 
icals, containers and low cost merchan- 
dise ordinarily fluctuate less in depres- 
sion periods than do the heavy, durable 
goods, and tend to be more stable as to 
earnings and dividend payments. 


Opportunities for Diversification 


In favor of including common stocks 
in a diversified investment program, it 
may truly be said that many of America’s 
best managed industries and companies 
have no debt, or practically none, in 
which trust funds may be invested. With 
so many rail credits substandard, oppor- 


From address before Trust Conference, Indiana 
Bankers Assn., Dec. 4. 


tunities for diversification are limited in 
that field, though some of the new first 
mortgages which will come out of pres- 
ent railroad reorganizations should prove 
satisfactory, high-yield investments for 
many years. With utility bonds set up 
on an unsatisfactory repayment basis 
and yielding little more than U. S. Gov- 
ernments, diversification in that field 
likewise is limited. Municipal yields are 
at all time lows, so that this outlet for 
diversification likewise has its practical 
limitations, subject to your particular tax 
problem. It would seem that there is a 
sound basis for justifying a moderate 
proportion of carefully selected and sup- 
ervised stocks in a trust whose terms 
permit them. 


Employment is full and business is at 
a high level of activity, yet the equity 
markets are depressed. One explanation 
may lie in the uncertainty of corporate 
earnings and dividend payments in the 
face of increased taxation, higher labor 
and material costs. However, corporate 
earnings thus far have held up well. Per- 
haps a more important explanation of 
low stock prices is one described by a 
New York brokerage house in the state- 
ment that because of income taxes a 6% 
dividend return is reduced to 2.35% for 
a holder with a $50,000 income, or to 
1.9% for a holder with a $100,000 income. 
Considering that most stocks are bought 
by wealthy men, this explanation seems 
to give adequate reason for the present 
lack of buyers. 


Mortgage Cautions 


Under present conditions mortgage 
loans are, perhaps, your best income pro- 
ducers for certain types of trusts. There 
is possible danger in following too far 
the present rise of building costs. A 50% 
loan today is probably a 60-70% loan in 
terms of 1939 building costs. The 50% 
legal restriction is a real safeguard. The 
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FIVE PILLARS of STABILITY 


Pacific operates in central locations, with complete staffs, 
in the five principal cities of the Pacific Northwest . . . Tacoma, 
Seattle and Bellingham, Washington, and Portland and Eugene, 


Oregon. 


More than seven thousand selected home loans in these five 
key cities give diversification that is unique . . . a broad founda- 
tion for the investments of this type of institution. 


Volume produces substantial net earnings after allotment 


of several times legal requirements for reserves. 


rate three per cent. 


Current. dividend 


Pacific has been selected for investment by many trusts, 
fiduciaries, endowments, and insurance companies. 


PACIFIC /sé FEDERAL SAVINGS 


AND 


LOAN ASSOCIATION OF 


TACOMA 


Pacific Savings Building, Tacoma, Wash. 


SEATTLE e PORTLAND e 
Assets, June 30, 1941, $18,523,864.61 @ 


TACOMA e 
Surplus-Reserves, June 30, 1941, $1,319,450.11 


BELLINGHAM e EUGENE 


Member: Federal Savings and Loan Insurance Corporation 


non-liquidity arises mainly from lack of 
systematic loan repayment and from 
over-emphasis on brick and mortar value, 
under-emphasis on strength of borrower. 


The liquidity which bonds afforded 
when they were widely held by indivi- 
duals and banks is in sharp contrast with 
their liquidity now, because the new bond 
issues of recent years are held in large 
part by a comparatively few institutions. 
This tendency to freeze bond market- 
ability and liquidity is accentuated by the 
absence of serial maturities or substan- 
tial sinking funds. 


New York, N. Y. — National banks 
throughout the country experienced an in- 
crease in net additions to profits during the 
year ended June 30, 1941. The percentage 
of gross income added to profits was 29.5%, 
compared with 26.3% for the previous year. 
The amount added to net profits was $260,- 
610,000. 


Pennsylvania Company Discontinues 
Interest on Savings 


The Pennsylvania Company for Insur- 
ances on Lives and Granting Annuities, 
Philadelphia, announced recently that on 
January 1, 1942 it will discontinue interest 
on savings accounts. 


The bank’s action while maintaining sav- 
ings accounts is unique in the history of 
commercial banks. In the past such in- 
stitutions have closed out their savings ac- 
count business, but none, as far as can be 
recalled, ever continued accounts without 
paying interest. 

In the announcement to _ stockholders, 
officials explained their action on the 
grounds of prevailing investment condi- 
tions, and suggested to depositors the in- 
vesting of their savings in United States 
Defense Bonds. 

Spokesmen for four large commercial 
banks with savings accounts as well as 
Philadelphia’s four large mutual savings 
banks stated that their banks did not con- 
template similar action. 
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Where There’s A Will.. 


OHN Nesbitt’s latest short subject for 

Metro-Goldwyn-Mayer entitled “Your 
Last Act” dramatizes the stories behind 
some of the queer and unusual wills 
which have been probated in this coun- 
try. He tells the story of Francesca 
Nortyuega, a reformer who devoted her 
life to stamping out evil in the world. 
In her last will she left her entire for- 
tune to a niece with one provision; that 
the family goldfish never be allowed to 
swim around in the nude! ... Another 
story tells of how a last will and testa- 
ment was used as a weapon of revenge. 
Alexander Hartery of New Orleans had 
a wife with a mania for seances and an 
unshakeable belief in the ability, through 
concentration, to communicate with the 
“great beyond.” When Mr. Hartery 
died, he left, in addition to a written will, 
a special recording of his voice. The 
record declared that spiritualists had 
victimized his wife and, to prove it to 
her, he buried half his fortune in an 
iron strong box, the hiding place of 
which he would divulge if she could con- 
tact him through spirit mediums!... 

*% *% * 

Efforts of the Federal Government to 
collect $9,675,000 from the estate of 
Zachary Smith Reynolds who was my- 
steriously shot to death in July 1932 
when he was twenty years old, will be 
reviewed by the United States Supreme 
Court. 

Heir to an enormous tobacco fortune 
as the beneficiary of three trusts involv- 
ing several millions of dollars, many 
claims were made against his estate, 
and the North Carolina courts eventu- 
ally held that $2,000,000 should go to the 
State for inheritance taxes, 37144% of 
the residue to a child by his first wife; 
25% to a child by Libby Holman, his 
second wife, and 37144% to his brothers 
and sisters. A flat sum of $750,000 went 
to Libby Holman. 


The estate tax return did not include 
any part of the trust property and the 
Commissioner of Internal Revenue 
claimed $9,675,000 in taxes and interest 
for the Federal Government. The Board 


of Tax Appeals and Fourth Circuit Court 
ruled against the assessment... 
* % * 


Continental Illinois National Bank & 
Trust Co. of Chicago was appointed co- 
executor and co-trustee of the estate of 
the late Charles B. Nolte, president since 
1935 of the Crane Company of Chicago, 
manufacturers of plumbers’ supplies. 
Mr. Nolte, who was also director of the 
Crane Company, as well as president and 
director of its many subsidiares, left the 
bulk of a large estate in trust for his 
widow. An additional trust was created 
for the benefit of his mother, who also 
received, along with Mr. Nolte’s wife 
and children, outright bequests under the 
will... 

% * * 


World-famous “Boys Town” run by 
Father Flanagan near Omaha, Neb., will 
receive the principal part of the income 
from stock valued at $160,000, under the 
terms of the will of Frank S. Barks, 
president of the Lincoln Engineering 
Company, St. Louis, Mo. ... Provision 
that his estate be used to aid stranded 
foreigners in their efforts to get out of 
Germany, was made by August D. All- 
hausen of New York in his will, recently 
filed. Estate is valued at more than 
$7,000... Heywood Broun,world-famous 
newspaper columnist who died in 1939, 
left a total estate of $124,620, the bulk 
of which was in life insurance.... Ex- 
ecutors of the estate of J. Theus Munds, 
senior partner in a well known New 
York brokerage firm, are paying one cent 
on the dollar in liquidating general 
claims of $379,832 against the estate... 
William Wright of Philadelphia recently 
reversed the tradition of a boss leaving 
money to his employees, and willed his 
entire estate to his employer ... Yes, 
the will contained the usual sound mind 
and disposing memory clauses... 

* * * 


Charles Delavan Wetmore, member of 
the firm of Warren and Wetmore, New 
York architects who designed the fam- 
ous Louvain Library in Belgium, ap- 
pointed the Chase National Bank of New 
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York executor of his estate. The firm 
designed many notable buildings in New 
York, among them the Grand Central 
Terminal... 

United States Trust Company of New 
York was named co-trustee of the estate 
of the late Mrs. Walter A. Gibb, owner 
and director of Frederick Loeser and 
Co., popular New York department store. 
Mrs. Gibb, who was active in charitable 
and social affairs, bequeathed $45,000 
to charity under the terms of her will. 
Although no estimate was made of the 
value of the estate, provisions in the 
trust clause indicate that it is quite 
sizeable. Mrs. Gibb, who cited in her 
will the value and earning power of her 
Loeser Company stock, directed the ex- 
ecutors and trustees to retain the stock 
and keep control of the business, unless 
it became necessary to sell because of 
changed conditions. 

* * * 
The Star Island estate of the late Mrs. 


Emily F. Gilchrist Wells, as well as cer- 
tain assets located in a New York hotel, 


were ordered siezed recently, while Coun- 
ty Judge W. F. Blanton of Miami, Fila., 
studied litigation over two conflicting 
wills disposing of an estate of more than 
$1,000,000. One will, dated July 8, be- 
queathed only ten dollars to her husband, 


Roe Wells. At the time of her death, 
Mrs. Wells had on file a petition for 
divorce. A second will dated August 
23, leaving the bulk of her estate to Mr. 
Wells, was also filed. The original of 
this will was not found, and attorneys 
offered a photographic copy to the court. 
The Miami Beach First National Bank 
was directed to seize the home and lug- 
gage in the New York hotel believed to 
contain $40,000 in furs and other val- 
uables ... 
* * * 


Charles Edward Russell, crusader, 
newspaper man and author, who once 
refused the Socialist Party’s nomination 
for the Presidency, and had been a So- 
cialist candidate for the Governorship of 
New York State and Mayoralty of New 
York City, appointed the Munsey Trust 
Company of Washington, D.C. executor 
and trustee of his estate. Mr. Russell, 
who made large charitable settlements 
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prior to his death, left outright bequests 
to his family. He was an active friend 
of the Negroes and made several pro- 
visions in his will for their social and 
educational advancement. . . 

The City National Bank and Trust 
Company of Danbury, Conn. is co-exec- 
utor of the estate of the late Frederick 
T. Joy, former president of the Mallory 
Hat Company of Danbury. Mr. Joy was 
one of the best known figures in the hat 
industry and had been connected with 
the Mallory Company since 1887. . . 


* * * 


Oil’s Well that Ends Well 


N elderly widow, Ozora Alexander 

Lee, and two Negro packing plant 
workers of Kansas City, Mo., heirs of an 
illiterate Creek Indian woman from 
whose 160-acre land allotment a fortune 
in oil flowed, were recently awarded 
$7,413,286, together with valuable oil 
producing properties, by the United 
States District Court. In addition to 
the cash, which represents royalties on 
oil and gas produced from the land since 
1915 with accumulated interest, the Sin- 
clair and Minnehoma Oil Companies, de- 
fendents in the lawsuit, were ordered to 
surrender complete control of the land 
as well as a gasoline plant and fifteen 
producing oil wells. Testimony brought 
out the following story: 

Land was alloted to Lete Kolvin, a 
Creek Indian Woman who leased it out 
for farming purposes. The lessee sold 
the balance of a five-year lease to two 
oil companies for $600, and oil was dis- 
covered. The original drilling companies 
assigned the lease to the Sinclair and 
Minnehoma Companies who would not 
relinquish possession of the land after 
the five-year lease had expired in 1916. 
For fifteen years the oil companies suc- 
cessfully resisted Lete Kolvin’s efforts 
to gain possession of her property. In 
1930 she died and the following year her 
husband was killed in an automobile 
accident. Brothers of the husband filed 
suit against the oil companies, charging 
them with taking oil and gas from the 
property without authority. The Court 
recently ruled in their favor, and the oil 
companies find themselves out a few tidy 
millions... 
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Personnel Changes in Trust Institutions 


CALIFORNIA 


Pasadena—THEODORE W. SMITH was 
recently elevated from vice president to 
president of the First Trust and Savings 
Bank, following the resignation of James 
S. Macdonnell, former president, and AlJ- 
fred R. Thomas, executive vice president 


FLORIDA 


St. Petersburg—THOMAS T. DUNN 
was recently elected trust officer of the 
First National Bank. For several years 
he has been in charge of trust planning 
at the Citizens and Southern National Bank 
of Atlanta. 


INDIANA 


Greensburg — GLANTON G. WELSH 
was elevated from secretary-treasurer and 
trust officer to president of the Union 
Trust Company, succeeding the late C. E. 
Harrison. 

Valparaiso—J. EDWARD OHLFEST 
has been promoted from cashier and trust 
officer to president of the Farmers State 
Bank, to succeed the late Patrick W Clif- 
ford. 


MARYLAND 


Baltimore—GEORGE J. TINSLEY, sec- 
ond vice president and trust officer of the 
Equitable Trust Company, was recently 
elected vice president. ARTHUR L. HOFF 
and JOHN A. LEUTKEMEYER, formerly 
assistant secretaries and treasurers, were 
elected second vice presidents, and 
CHARLES W. JOHNSON was made an as- 
sistant secretary and treasurer. 


MISSISSIPPI 


Vicksburg—STEPHEN E. TREANOR 
was recently elevated from vice president 
to president of the First National Bank and 
Trust Company to succeed the late George 
Williamson. BEN H. COLMERY, trust of- 
ficer, was chosen also vice president. 


MASSACHUSETTS 


Boston—JOHN J. LEAHY was recently 
appointed assistant trust officer of the Na- 
tional Rockland Bank. 

NEW YORK 


New York—The City Bank Farmers 
Trust Company recently announced the pro- 
motion of ARTHUR K. DAVIS from as- 
sistant trust officer to trust officer and G. 


WARFIELD HOBBS 3d from assistant sec- 
retary to assistant vice president. FRED 
W. OHMES, a tax specialist, was appoint- 
ed assistant secretary. 


New York—The Guaranty Trust Com- 
pany announced recently that MERREL P. 
CALLAWAY would retire as head of the 
company’s trust department. He will con- 

tinue as chair- 
man of the 
trust invest- 
ment commit- 
tee of the board 
of directors 
and in a gen- 
eral advisory 
capacity. He 
will be suc- 
ceeded by A. 
NYE VAN 
VLECK, vice 
president. 

Mr. Calla- 
way has been 
with the bank 


MERREL P. CALLAWAY : : 
in fiduci- 


ary work since 1919. He became assistant 
trust officer in 1923, personal trust officer 
in 1927 and vice president in 1936. He is 
widely known in trust work and has been 


active in the 
Trust Division 
of the Ameri- 
can Bankers 
Associa- 
tion. He was 
president 
of that Divi- 
sion in 1985- 
36. He was an 
organizer of 
the Corporate 
Fiduciaries As- 
sociation o f 
New York City 
and served a 
term as_ its 
president. 


An attorney by profession, Mr. Van 
Vleck practiced law in Washington, D. C., 
as a partner in Williamson and Van Vleck. 
He served as an officer in the first World 
War and after the Armistice was in a 
Federal financial office for a year before 
joining the Guaranty Trust. 


A. NYE VAN VLECK 
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Rochester—GEORGE O. EVERETT has 
resigned as assistant vice president of the 
First Bank and Trust Company of Utica, 
N. Y., to become public relations manager 
of the Security Trust Company here. He 
was president of the Financial Advertisers 
Association in 1938, 


NORTH CAROLINA 


Wadesboro—Dr. CHARLES I. ALLEN 
was elevated from vice president and di- 
rector to president and trust officer of the 
Bank of Wadesboro. 


PENNSYLVANIA 


Germantown—The Germantown Trust 
Company recently announced the promotion 
of THOMAS E. SHIPLEY, trust officer, to 
vice president and trust officer. WILLIAM 
S. CROWDER, manager of trust invest- 
ments, was made a vice president. REUBEN 
W. McILVAINE, assistant trust officer was 
made trust officer, and HARRY M. TUR- 
NER, assistant real estate officer, was pro- 
moted to the post of mortgage officer. 

Philadelphia — F. LEWIS BARROLL, 
treasurer of the Girard Trust Company, 
and an officer for the last 24 years, was 
recently elected vice president and treas- 
urer. GEORGE H. BROWN, JR., head of 
the real estate department, was advanced 
from assistant vice president to vice pres- 
ident. Following promotions were made in 
the trust investment division: MORTON 
SMITH from trust investments officer to 
assistant vice president; T. WESLEY 
MATTHEWS from assistant secretary to 
trust officer; W. O. MASTER from as- 
sistant trust investments officer to trust 
investments officer; S. POWEL GRIF- 
FITTS from assistant statistician to trust 
investments officer; F. W. ELLIOTT FARR 
from assistant statistician to company stat- 
istician; W. TAYLOR-VALLIER, formerly 
in charge of the investment supervisory 
unit, named assistant trust investments of- 
ficer. In the administrative branch of the 
trust department WILLIAM L. CLEAVES 
and G. RANDLE GRIMES were promoted 
from assistant trust officers to trust offi- 
cers. President James E. Gowen said that 
these changes were in line with the reor- 
ganization of the company’s operations and 
personnel begun in 1939, and that those in 
the trust investment division were in recog- 
nition of outstanding work. 


SOUTH DAKOTA 


Sioux Falls—R. A. PANKOW has been 
advanced from assistant trust officer to 
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trust officer of the First National Bank and 
Trust Company. 


TEXAS 


Dallas — W. F. WORTHINGTON, as- 
sistant trust officer of the First National 
Bank, was recently named assistant vice 
president and first assistant trust officer. 
DAVID REED and BENNETT G. MOORE 
were made assistant trust officers and 
GEORGE P. RIDGEWAY was named chief 
of the accounting division of the trust de- 
partment. 


WASHINGTON 


Tacoma—M. W. McCARTY, trust officer 
of the National Bank of Washington, will 
resign his post, effective January 1, to join 
the Pacific Iron and Steel Works. 

——__ 9. 


Trust Institution Briefs 


Indianapolis, Ind.—The Marion County 
State Bank of Indianapolis was recently 
absorbed by the Fidelity Trust Company. 

Boston, Mass.—The trust divisions of the 
old Colony Trust Company and the First 
National Bank of Boston opened for bus- 
iness on December 1 in new quarters in 
the First National Bank Building. The 
former is New England’s largest corporate 
fiduciary. 

Hancock, Mich.—The Board of Governors 
of the Federal Reserve System recently an- 
nounced the granting of trust powers to 
the Superior National Bank and Trust Co. 


Austin, Minn.—The Board also announced 
the granting of trust powers to the First 
National Bank of Austin. 

St. Louis, Mo.—I. A. Long, vice president 
in the trust department of the Mercantile- 
Commerce Bank and Trust Company, was 
recently elected to the Board of Governors 
of the Investment Bankers Association for 
a three-year term. 

New York, N. Y.—The Banco di Napoli 
Trust Company, with five branch offices in 
New York, was recently taken over by Wil- 
liam R. White, New York State Superin- 
tendent of Banks, in cooperation with the 
Treasury Department. Mr. White took 
over the business and property of the New 
York agencies of four Italian banks. 

Rochester, N. Y.—Lincoln-Alliance Bank 
and Trust Company has established a 
branch in the town of Irondequoit, N. Y. 

Troy, N. Y.—The Troy Trust Company 
was recently absorbed by the Manufac- 
turers National Bank of Troy. 
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In Memoriam 
Adolphus H. Eller 


Adolphus Hill Eller, a director and former 
vice president and trust officer of the Wach- 
ovia Bank and Trust Company of Winston- 
Salem, N. C., died recently at the age of 80. 
For many years Mr. Eller was a well known 
figure in the trust field, as well as a leader 
in the civic and political affairs of his State. 
He was a member of the State Senate and 
served as chairman of the State Democratic 
executive committee. 


Charles Hobbs 


For years trust officer of the San An- 
gelo (Texas) National Bank, old Charlie 
Hobbs, as he was intimately known to his 
close friends and business associates, died 
recently. He had been associated with the 
institution since 1896. He was a former 
member of the State Board of Control and 
was a pioneer in the wool and ranch busi- 
ness of this section. 


Henry F. Shaffner 


Henry Fries Shaffner, chairman of the 
board of directors of Wachovia Bank and 


Trust Company of Winston-Salem,, N. C. 
died recently. He was 73 years old. Mr. 
Shaffner was president of the Briggs-Shaff- 
ner Company, the Winston-Salem Building 
and Loan Association, and the Oakdale Cot- 
ton Mills of Jamestown, as well as a direc- 


tor of many other corporations. With his 
uncle, the late Colonel Francis H. Fries, Mr. 
Shaffner helped found the Wachovia Loan 
and Trust Company in Winston-Salem in 
1893. He was the first secretary-treasurer 
of the bank. 


Robert G. Vance 


Robert Glass Vance, vice president, cash- 
ier and trust officer of the First National 
Bank of Waynesboro, and a past president 
of the Virginia Bankers Association, died 
recently at his home. He was seventy- 
three years old. 


C. F. Yates 


C. Fred Yates, assistant trust officer of 
the Portland (Ore.) Trust and Savings Bank 
and one of the leading members of the 
Trust Companies’ Association of Oregon, 
died recently at his home. 


——_— 
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Maine Corporate Fiduciaries Meet 


The Corporate Fiduciaries Association of 
Maine held its annual meeting in Portland 
recently and elected the following officers 
for the coming year: President—Sewall C. 
Strout, vice president and trust officer, 
Canal National Bank, Portland; Vice Pres- 
ident—Kar] R. Philbrick, trust officer, East- 
ern Trust and Banking Company, Bangor; 
Secretary and Treasurer—Alden H. Saw- 
yer, trust officer, National Bank of Com- 
merce of Portland. 

Richard M. Baker, tax specialist of Port- 
land spoke on “Recent Developments in 
Taxation Affecting the Corporate Fiduci- 
ary,” and Robert S. Walker, vice president 
of the Colonial Trust Company, Water- 
bury, Conn., spoke on “Common Trust 
Funds.” 


A new note of substance and stability was 
added to San Francisco’s financial district, 
when the Bank of America’s new head of- 
fice building was dedicated on Dec. 9. This. 
new home of the bank’s administrative of- 
ficers and staffs is described as the last 
word in design, decoration and equipment. 
It is a full block long, rises twelve stories, 
is air conditioned and brilliantly lighted. 
The trust department is on the second floor.. 

















New York Surrogate Law and Prac- 
tice 
BRADFORD BUTLER. Edward Thompson Co., 


Brooklyn, & West Publishing Co., St. Paul. 4 
Vols. $30.00. 





Major Butler has been law assistant to 
the Surrogate of Kings County for some 
twelve years, prior to which he had devoted 
a quarter of a century to specialization in 
estate law practice. With this background 
and his known literary ability, it is small 
wonder that he has written here a treatise 
that already has been acclaimed as a “Bible” 
in the field of New York estate law and 
practice. 

The subtitle of the work indicates its 
general scope. It says “including prepara- 
tion, execution, revocation and construction 
of wills, procedure, pre-probate considera- 
tions, administration of estates, trusts, 
guardians, foreign decedents, accounts of 
fiduciaries, and adoption. Within the lim- 
its of this review, it will be possible merely 
to highlight a few sections of the treatise. 


There is an extensive chapter on “Infor- 
mation Necessary for Preparation of Will,” 
which is written from the viewpoint of what 
the will might contain. It is followed by 
an equally detailed chapter on “Drafting 
and Executing the Will,” which translates 
testamentary desires into appropriate lan- 
guage. 

Another section contains helpful sugges- 
tions as to problems and procedure prelim- 
inary to the probate of a will or issuance 
of letters of administration. In the same 
volume is an excellent treatment of the 
functions and duties of a personal repre- 
sentative in administering decedents’ es- 
tates. 

Volume 3 consists largely of will construc- 
tion questions and trust administration 
matters. As to the former, there is a good 
analysis of a spouse’s statutory distributive 
rights, particularly with respect to the 
troublesome propositions raised by illusory 
transfers, As to trusts, there is a compara- 
tively brief but compact chapter dealing 
with salvage of mortgage investments, es- 
pecially as affected by Section 17c of the 
Personal Property Law, enacted in 1940. 

Volume 4 is a good illustration of the 
practical value of this treatise, with its 
copious forms for use in accountings and 
also in adoption proceedings. 


New Books 
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An appraisal of Major Butler’s work here 
can best be epitomized by quoting the con- 
cluding sentence of Surrogate Wingate’s in- 
troduction: “The author has rendered the 
legal profession a great service.” 
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Federal Tax Course 


GEORGE T. ALTMAN. Commerce Clearing 
House, Inc., Chicago and New York. 1020 pp. 
$10. ; 


This volume, designed as a training 
course, emphasizes individual and corpora- 
tion income taxes, but covers as well the 
entire system of federal internal revenue— 
gift tax, estate tax, excess profits tax, capi- 
tal stock tax, declared value excess-profits 
tax, and excise taxes. 

The Course is arranged in a compact semi- 
flexible binder. For convenience in use, the 
contents are organized by divisions, each 
identified by guide cards. Reflecting per- 
tinent provisions of the new 1941 Revenue 
Act, it nevertheless builds soundly on the 
basic principles underlying federal taxa- 
tion. In addition to historical background 
and analysis of decisions establishing fun- 
damental principles, the course presents 
practical applications under current law by 
the use of searching problems (with their 
solutions) illustrating salient features of 
the federal tax laws “in action.” 


Included also are specimen filled-in re- 
turn forms and practice exercises in the 
preparation of returns, as well as the full 
official texts of the income tax and excess 
profits tax regulations, reproduced for ready 
reference. An accompanying pamphlet con- 
tains the Code provisions in full text with 
1941 amendments. 

Particularly at this time of the year, this 
Course seems to offer an ideal medium for 
training bank employees in the major as- 
pects of fiduciary and general taxation. 
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Plan for Permanent Peace 


By HANS HEYMANN, Research Professor of 
Economics, Rutgers Univ. Harper & Bros. 305 
pps. $3.50. 


There has been a vast amount of plan- 
ning, blue-printing and organizing for mili- 
tary destruction; too little for international 
peace, or what has been done has been 
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deemed the property of some select group, 
just as we appoint firemen to look out for 
local combustion. On the basis of exten- 
sive economic studies in Germany, where 
as an advisor to the Foreign Office under 
the Weimar Republic he prepared a mem- 
orandum for the Genoa Conference, Dr. 
Heymann here presents an analysis of eco- 
nomic causes of the war and a most com- 
prehensive and detailed plan for avoiding 
the tensions and irritations of artificial na- 
tional barriers. His criticism of the politi- 
cal concepts which have brought forth such 
ill-favored treaties as we have seen torn 
up is implemented by highlights of the Ger- 
man efforts for economic stability after the 
last war, and contain, together with his 
more factual material on trade and banking 
conditions, much meat for American busi- 
ness leaders to chew on, especially as, he 
points out, we appear scheduled to be the 
financial and trade leaders of the post-war 
world. 


Seeing long-range economic planning as 
an international job, the author furnishes 
detailed plans for the “Bank of Nations” 
and hemisphere affiliates such as the Inter- 
American Bank—already in part a reality. 
While he also proposes a new International 
Labor Organization, major emphasis is on 
the role that banking can perform, not in its 
present restricted sense but as controller 
of the international media of exchange, 
stabilization fund manager and trade stim- 
ulator. Since we are going to have to live 
as partners in the world, we should be in- 
formed partners, and this book is a most 
useful, forward looking contribution to that 
end. 


—_——-0 


The Economics of American Defense 


SEYMOUR E. HARRIS. W. W. Norton & Com- 
pany, Price $3.50, 350 pp. 


This volume contains a very comprehen- 
sive appraisal of the potentialities of the 
American defense effort. Attention is given 
to the general setting of the defense pro- 
gram, the potential limits of production, 
fiscal policy, international problems and 
post war readjustment. The international 
trade situation is given extensive coverage. 
On the other hand, priorities, rationing and 
price control problems are inadequately 
treated. The author has not spared crit- 
icism of the defense effort where it has 
been merited and an entire chapter is de- 
voted to these criticisms. 
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Building Cycles and the Theory of 
Investment 


CLARENCE D. LONG, JR. 
sity Press, 1941, $2.50.) 


(Princeton Univer- 


Starting with building permits in one city 
in 1868, Professor Long developes a monthly 
index of building activity which gradually 
increases its coverage to 35 cities. The series 
is smoothed by the Macaulay 43-term grad- 
uation and examined for the timing, length 
and severity of building cycles. There is 
also an original study of long cycles in 
business, public and residential building. 


Among other findings, there appears to 
be a close association between total build- 
ing and business turning points. Building 
cycles were a third more severe than stock- 
price cycles. Long building cycles “appear 
as great sweeps of enormous height and 
depth that last from trough to trough on 
the average almost 20 years.” They are 
most marked and appear soonest in resi- 
dential building, where 1924 and 1934 were 
the most recent turning points. But war 
years have been periods of building depres- 
sion. 
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Trustee’s Liability for Retention of Own Stock 


Analysis of Stone Case Imposing Absolute Liability 


ORBA F. TRAYLOR 
Research Director, Kentucky Legislative Council 


HE long awaited decision of the Sup- 

preme Court of Ohio in the case of 
In Re Trusteeship of Stone, National 
City Bank of Cleveland v. Squire, Super- 
intendent of Banks,’ raises as many 
questions as are decided. Off hand it 
would appear that the question of liabil- 
ity for retention of a trustee’s own stock 
should be determined apart from the 
general liability which devolves upon all 
trustees to exercise ordinary prudent 
caution. Liability might be imposed 
upon either one of two grounds (1) A 
presumption of bad faith upon the part 
of the trustee in violating his duty of 
loyalty to the beneficiaries (2) Negligent 
administration assuming that the reten- 
tion was all right ab initio. 

The matter of liability for retention is 
to be distinguished from liability on ac- 
count of the purchase or exchange of 
one’s own stock. The provisions of a 
trust as well as the retention statutes 
in any state may have some effect upon 
liability also. 


Background of Litigation 


HE immediate situation of the Stone 
Case arose on partial and final ac- 
counts of the defunct Union Trust Com- 
pany filed by the Ohio Superintendent of 
Banks. The National City Bank of 


1. 34 N.E. (2d) 755 (1941). 


Cleveland became the successor trustee 
of one of the beneficiaries of certain 
trusts by order of the Ohio Probate 
Court in 1933. Originally in 1920 the 
Citizens Savings and Trust Company of 
Cleveland had been named the executor 
and trustee of the estate of Ella Stone 
valued at more than $600,000. Later in 
1920 there was a merger with the Union 
Trust Company, which institution paid 
certain legacies and bequests and deliv- 
ered to itself as trustee the remainder 
of the estate which included certain land 
trust certificates, a commonly accepted 
investment for trust estates in Ohio dur- 
ing the nineteen twenties particularly. 


In 1922 the Union Trust Company 
mingled a portion of its own mortgages 
with others held by it as trustee and 
made a transfer to its mortgage depart- 
ment, setting itself up as trustee of the 
mortgages. Participation certificates 
were then issued and sold to the Stone 
estate, of which the Union Trust Com- 
pany was trustee. The Supreme Court 
of Ohio held that while the mortgage 
trust was valid, such a finding was not 
res judicata on the issue of the loyalty 
of a trustee in purchasing certificates 
for a trust representing property of 
which the trustee was owner. 


On motion of the National City Bank 
the case was brought finally before the 
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Supreme Court of Ohio for determination 
of the fundamental proposition of 
whether a bank would be guilty of self 
dealing when it bought for or retained 
its own stock in a trust. The National 
City Bank as plaintiff in the case acted 
because of its duty as successor trustee 
to prosecute any possible claims for mal- 
administration against the predecessor 
trustee. The decision of the Supreme 
Court justified the position of the Na- 
tional City Bank, but undoubtedly raises 
several questions which will cause The 
Stone Case to become one of the land- 
marks in the law of trusts in Ohio and 
throughout the nation. It should be 
made clear here, however, that the situa- 
tion out of which the instant litigation 
arose was a controversy between the suc- 
cessor and predecessor trustees. 


Inter-dealing Between Trusts 


NDER the rent participation certif- 

icate scheme, rentals had been pro- 
rated to the Union Trust Company and 
to the trust estates. The Union Trust 
Company as predecessor trustee had pro- 
fited both in the way of rentals for its 
own interests, plus fees for acting as 
trustee of the issue. The Supreme Court 
of Ohio found that the predecessor trus- 
tee had furnished the money, had the 
power of disposal, received income from 
the properties, and when the certificates 
were transferred to a particular trust 
the bank’s records had been marked as 
if the participation were sold. 


Although some of the transactions 
were without question as trust-to-trust 
transactions, the Supreme Court held 
that the vice of an infected security 
transaction carried through to the later 
trust-to-trust sales, relying very strong- 
ly upon the decision In Re Binders Es- 
tate, which was a case where the profits 
were in excess of reasonable compensa- 
tion fees and held that under such cir- 
cumstances the beneficiaries, through the 
successor trustee, became the optional 
creditors of the predecessor trustee. The 
temptation to wrong-doing was consid- 
ered to be the basis of the public policy 
that would give the beneficiaries of the 


2. 137 O.S. 26, 27 N.E. (2d) 939 (1940). 


The Dependable 


Executor and Trustee 
for Half a Century 


Mississippi Valley Trust Co. 


St. Louis 


trust an election of affirmance or dis- 
affirmance. 

The court was careful to point out that 
a corporate trustee was involved. While 
the will gave an absolute control over the 
trust estate to the trustee with power 
to invest and reinvest in such securi- 
ties as in the trustee’s discretion would 
be deemed best with a waiver of all 
statutory limitations, the court held re- 
tention of a trustee’s own shares would 
require an express authorization by the 
instrument or by provision of law. 
Otherwise, the court reasoned, absolute 
faithfulness would be disregarded. This 
holding was in spite of the fact that 
shares of the stock retained were in the 
institution of which the husband of Mrs. 
Stone had been an officer prior to the 
merger which resulted in the Union 
Trust Company’s taking over such shares 
of stock. 

The Supreme Court also held that 
receipt by the beneficiaries of dividends 
would not estop the beneficiaries in the 
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absence of awareness of all the material 
facts or being advised of their legal 
rights. However, compensation was al- 
lowed to the predecessor trustee in the 
absence of any bad faith or fraud, al- 
though the predecessor trustee was sur- 
charged for such investments and was 
assessed interest at the rate of four in- 
stead of six per cent in view of the times 
of low returns on investments. 


Differing Views 


WO individual opinions of Judges 
Williams and Hart are interesting, 
because of their doubt concerning the 
validity of the general holding of the 
majority of the court. Judge Williams 
thought that the original trustee could 
retain its own securites since they were 
originally included within the trust, but 
in view of the merger of the original 
trustee with the predecessor trustee the 
original identity had been destroyed. 
Judge Hart took the position of the 
New Jersey Courts in conceiving liabil- 
ity to be based only upon negligence. 
He argued that retention could be auth- 
orized by a trust instrument not con- 
trary to public policy without being ex- 
press. He considered the immediate 
trust instrument under the will to give 
enough power to retain the predecessor 
trustee’s own shares, especially where 
owned by the party creating the trust at 
the time of death. He also regarded the 
beneficiaries as being estopped in view 
of the numerous statements furnished 
by the trustee bank showing the reten- 
tion of its own stock and the acceptance 
of dividends by the beneficiaries. 
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A Paradox 


HE decision goes a long way toward 
absolute liability, but it is very 
doubtful, in the opinion of the writer, 
whether such will be the case. As a 
matter of principle, it is difficult to see 
how a corporate trustee can be held li- 
able for retaining its own stock in the 
absence of bad faith, since the settlor 
presumably selects the corporate trustee 
in many cases for the very reason that he 
wishes to transfer to it some of its stock. 
In the case of directors of a trustee bank 
all of whom are stockholders, it seems 
inconsistent to say to the trustee that the 
directors’ estates cannot be administered 
and that their property consisting of the 
trustee’s own stock cannot be handled in 
the trust. If such directors cannot have 
the confidence in an institution to ad- 
minister properly its affairs, it seems 
far-fetched to expect outsiders to place 
much confidence in a corporate trustee. 
Several of the cases imposing liability 
are only for negligence in retention.* 
Liability may be imposed for negligent 
failure to sell after the request of the 
beneficiaries to do so.4 The New Jersey 
cases allow retention by virtue of statu- 
tory provisions authorizing the trustee 
to retain in its good faith and reasonable 
discretion.> The New York cases seem 
to hold authorization by the instrument 
to be necessary although negligence in 
retention is still a basis for liability.® 
However, express retention authorization 
in an instrument will not avail if negli- 
gence in the retention of a trustee’s own 
securities is found. 

In none of these cases would it seem 
that a perfectly solvent corporate trustee 
would be surcharged for retaining its 
own securities in a trust. All involve 
something more than the mere holding 


3. E.g., Cameron Trust Company v. Leibrandt, 
229 Mo. App. 450, 83 S.W. (2d) 234 (1935). 

4. People v. Canton National Bank, 288 Ill. App. 
418, 6 N.E. (2d) 220 (1937). Noted in 25 
Iu. B. Jour. 291 (1937). 

5. In Re Riker, 124 N. J. Eq. 228, 1 A. (2d) 
213 (1938). In Re Griggs, 125 N. J. Eq. 73, 
4 A. (2d) 59 (1939). 

6. Matter of Balfe, 225 App. Div. 22, 280 N. Y. 
Supp. 128, (1935). Noted in 22 Va. L. Rev. 
455 (1936). 

7. Matter of Roche, 245 App. Div. 192, 281 
N. Y. Supp. 77, (1935). Matter of Roche, 
259 N. Y. 458, 182 N.E. 82 (1932). 
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of stock of the corporate trustee. An 
entirely disinterested attitude and posi- 
tion upon the part of corporate trustees 
in communities where such trustees have 
several thousand trusts to manage seems 
difficult to maintain. National banks are 
prohibited from purchasing their own 
shares for their trusts but are not pro- 
hibited from retaining their own shares.® 
Section 7 of the Uniform Trusts Act only 
forbids the purchase of a trustee’s own 
stock, bonds, or other securities. The 
outright purchase or exchange of the 
trustee’s own securities is a matter not 
within the scope of the immediate com- 
ment. 


Finding Negligence 


T would seem that, despite the broad 

language of the Stone Case, some- 
thing more than retention per se is nec- 
essary to surcharge a trustee. Actual 
conflict between self interest and a trus- 
tee’s higher obligation of fidelity to the 
trust and its beneficiaries would seem 
to be required. Even though insolvency 
or involvement in financial difficulties 
are not present, corporate trustees must 
be very careful because of their high 
degree of accountability of dealing with 
their own stock. On principle, trust offi- 
cers would seem to have more responsi- 
bility because of the greater knowledge 
that they could be expected to have of 
the condition of the investment. 

Courts undoubtedly will not hesitate 
to find liability in any of the situations 
outlined above where negligence can be 
found in the retention of its securities. 
Furthermore, disclosure to a beneficiary 
of the condition of the trustee’s own 
stock may be impracticable. Likewise, 
it would seem to be impractical for a 
trustee to resort to a court for instruc- 
tions regarding the retention of its own 
securities. 

Cases involving the trustee’s loyalty 
have appeared in the past in connection 
with purchases of trust property by the 
trustee, sales of individual property to 
the trustee, use of trust property by the 
trustee, deposits by corporate trustees in 
their own banking departments, pur- 
chases from third persons of adverse in- 





8. Regulation F (1937), Section 11 (a). 
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terests, adverse commissions, competi- 
tion with the beneficiaries, etc.® Scott 
goes so far as to say that an entirely 
disinterested attitude is impossible in 
times of stress because maintenance of 
the market conflicts with the interest of 
beneficiaries.1° Such a concept of ab- 
solute liability does not seem to the 
writer to be consistent with the facts out 
of which the law has arisen upon the 
liability of a trustee for retention of its 
own securities. The Stone Case only 
gives lip service to the rule of absolute 
liability. 


What Can Be Done? 


T should always be a source of some 
I concern to a trustee to retain its own 
stock. Each individual case must be 
handled upon its own particular merits, 
whether absolute liability or negligent 
administration in retention be charged. 
From one point of view the Stone Case 
may result in a strict construction of 
the trustee’s liability and may be con- 
sidered to be salutary, but from the point 
of view of actual trustee relations the 
decision may be the blind spot for the 
imposition of unwarranted liability. 

It would seem that liability for negli- 
gent retention is a much more healthy 
rule in view of the court’s likelihood to 
impose liability upon a slight showing 
of negligence. In most of the states, the 
question has not been important for the 
reason that fiduciaries have been careful 
to avoid compromising positions. There 


9. Austin Wakeman Scott “The Trustee’s Duty 
of Loyalty,” 49 Harv. L. Rev. 520 (February 
1936). 

10. II The Law of Trusts, Sec. 170.15 (1939). 
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is little doubt that if anything happens 
to a trustee’s own stock little difficulty 
would exist in finding a red flag which 
would have warned the trustee in the 
exercise of due care. 


The proper solicitation approach is a 
delicate matter. Facts regarding the 
trustee bank’s securities should be avail- 
able to any prospective customer. Ad- 
vice concerning retention of the trustee 
bank’s securities might very well be 
denied the customer to avoid being placed 
in the embarrassing position of advising 
on matters relating to one’s own inter- 
ests. Each situation would have to deter- 
mine the extent of possible self-dealing. 


One way of avoiding the question of 
such retention liability would be for a 
trustee bank to have a rule that six 
months or so after the death of a stock- 
holder his stock must be offered to the 
bank for appraisal and purchase. Other- 
wise, provide for a special provision in 
the instrument, obtain court approval, 
provide for direct conferences with adult 
beneficiaries, who are under no legal dis- 
ability, on all considerations relative to 
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retention, or take refuge in a retention 
statute which allows retention absolute- 
ly or qualifiedly.11 However, all these 
possibilities have practical difficulties. 
Certainly, liability will be enforced or 
avoided by actual conflict and self-deal- 
ing. The form of the arrangement 


should not determine liability. 


11. Orba F. Traylor, “Retention of Original In- 
vestment,”” 66 Trust Companies 575 (May 
1938). 





Taxation of Trusts 


In the eleventh of a series of lectures on 
“Life Insurance, Wills, Taxation and 
Trusts,” now being given by Samuel J. 
Foosaner, well known insurance and tax 
attorney of Newark, N. J., to an advanced 
group of life underwriters, on December 
16th, Mr. Foosaner reviewed problems con- 
cerning the taxation of trusts under pre- 
sent law. He is New Jersey legal editor for 
Trusts and Estates. 

The speaker differentiated between the 
various kinds of trusts, in light of their 
treatment under the Internal Revenue Code, 
distinguishing the respective manners in 
which they are taxed. In this regard, he 
emphasized revocable trusts, trusts which 
are created to afford income to the grantor, 
employees’ trusts, and short term trusts. 

On the subject of short term trusts, Mr. 
Foosaner raised the question: “How are 
we to determine whether or not income from 
the trust is taxable to the grantor?” In 
citing the Clifford case, the speaker stated 
that an answer to the question depended 
upon certain particular elements, and 
stressed that among the more important 
aspects, it was essential to consider: Term 
of trust, relationship of grantor to trustee, 
degree of control of grantor over trust, 
purpose of trust, who receives benefits of 
trust and for what purpose, what happens 
to corpus at expiration of trust. 

“In any situation where there are several 
beneficiaries, it is most important to con- 
sider the advisability of establishing multi- 
ple trusts, as against a single trust, for tax 
and other practical reasons,” according to 
the comments made by the speaker. 





Rodman Ward, vice president and trust 
officer, Equitable Trust Company, Wilming- 
ton, Del., discussed the new common trust 
fund statute in Massachusetts, at the re- 
cent meeting of the Corporate Fiduciaries 
Assn. of Boston. 









FIDUCIARY LAW 


Duties of a Successor Fiduciary 
Factors to Consider Before Accepting Appointment 


MAYNARD T. HAZEN 
Vice President, Hartford (Conn.) National Bank and Trust Company 


T was decided in Spooner v. Dunlap, 

(87 N.H. 384—1935) that there is no 
duty on a successor trustee to investigate 
his predecessor trustee’s management 
after the probate court has approved the 
predecessor trustee’s final account. Prob- 
ably, however, after-discovered fraud of 
a trustee, which could not normally have 
been previously found out by the court, 
beneficiaries or successor trustee, would 
warrant a re-opening of the accounting 
after the appeal period. 

In examining his predecessor’s final 
account, the successor trustee should ob- 
serve the list of securities or other prop- 
erty in the inventory to determine 
whether or not they are legally proper 
investments for the fund as prescribed 
by the will. If they do not apparently 
conform to requirements, he should ex- 
amine earlier accounts and if he finds 
improper investments by his predecessor 
resulting in a loss to the trust estate, he 
should object to the allowance of the 
account and take steps to recover the 
loss from his predecessor. 

Should the successor trustee, however, 
fail to object to the account and receive 
and continue to hold unauthorized prop- 
erty he will be held for a violation of 
duty. 

[Mr. Hazen then discussed the follow- 
ing cases: Villard v. Villard, 219 N.Y. 
482 (1916). In re Rosenfeldt’s will, 185 
Minn., 425, Bennett v. Pierce, 188 Mass., 
186, Cornet v. Cornet (190 S.W. 333, 
Mo.), In re Conover, (Ohio, P.C. Sept. 
1933), and In re Lane’s will 97 Atl. 587 
(Del. 1916).] 

Nor is this liability of the successor 
trustee limited to investment matters 
only. In whatever way he permits a 
continuation of a breach of trust he is 
liable. Rush’s Executor v. State, 93 Va. 
526 (1896) (failure to file judgment). 


Excerpts from address before Probate Section, 
Connecticut State Bar Assn., Oct. 20, 1941. 


Examination of Account 


The successor trustee should demand 
a complete accounting, examine care- 
fully all the documents of the trust for 
information as to the predecessor’s man- 
agement (although it is said he need 
not inquire orally of his predecessor) 
and require his predecessor to deliver 
possession of all trust property which 
the records show should have been avail- 
able to the trust at the time. Hallows v. 
Lloyd, 39, Ch. D. 686; Kline’s Estate, 
(280 Pa. 41). ‘ 

The measure of a trustee’s liability 
for failure to proceed with reasonable 
speed and skill to the collection of the 
trust property is the difference between 
the value of the property actually re- 
ceived, and that which would have been 
obtained by the use of ordinary care and 
diligence. 

The successor trustee is liable for 
breach of trust if he neglects to take 
proper steps to compel his predecessor 
to redress a breach of trust committed 
by the latter. He must exercise due 
diligence in the light of the particular 
circumstances surrounding the adminis- 
tration of the trust but he need only do 
what ordinary prudence would dictate. 
The familiar Connecticut case on this 
point is McClure v. Middletown Trust 
Company, 94 Conn. 148 (1920). 

In Bank of New York v. New Jersey 
Title Guarantee & Trust Company, (11 
N.Y.S. 2nd 181), it was held a successor 
trustee can sue his predecessor trustee 
at law for damages for conversion in 
failing to turn over trust securities. The 
predecessor trustee had broken a coven- 
ant in the inter vivos trust agreement 
forbidding the handing over of trust 
securities to any successor trustee other 
than a trust company, and the individual 
to whom they had been handed had mis- 
appropriated the property. [Other cases 











Oil For A War Machine 


Largest 
TRUST COMPANY 
in the Golden State 


ECURITY-FIRST NATIONAL 
BANK OF LOS ANGELES 


MEMBER FEDERAL RESERVE SYSTEM * MEMBER 
FEDERAL DEPOSIT INSURANCE CORPORATION 





discussed: Kendall v. De Forest et al, 
101 Fed. 167 (1900), State Street Trust 
Company v. Walker, 250 Mass. 578, 
and Rome v. Bentley, 29 Grattan 756.] 

In Stewart & Duffy, trustees, v. Fire- 
men’s Insurance Company et al, 53 Md., 
564, (1880) certain stock of the defend- 
ant company was sold and misappro- 
priated by the predecessor trustee to his 
own use. Here the predecessor trustee 
was insolvent, so the successor trustee 
when appointed by the Court was allowed 
to sue the insurance company in equity 
and recover, since the company was put 
on notice, and didn’t look into the author- 
ity of the trustee to make the transfer. 

But in Peake v. Jamison, 82 Mo. 552, a 
successor trustee was held not charge- 
able with delinquency in failing to sue 
his predecessor for loss to the estate 
when both the predecessor trustee and 
his surety were insolvent at the time the 
successor trustee heard of the breach. 

It is evident also that the successor 
fiduciary must assert rights against 
others. In, Stokes v. Ammerman et al, 
8 N.Y. S. 150, it was held a successor 
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trustee who took from his predecessor 
trustee an assignment of the trust estate 
takes the legal title to a judgment in 
favor of his predecessor trustee, and can 
sue on it as a judgment creditor. And 
in Newhouse v. First National Bank of 
Chicago 13 Fed. 2nd 887, where a third 
party participated with the predecessor 
trustee in the breach of trust the suc- 
cessor trustee must use every effort to re- 
cover from the third party. 


Problem of Co-Trustees 


The problem of possible involvement 
with a co-trustee frequently presents it- 
self to a nominated successor trustee. 
Let us assume three trustees, A, B, and 
C, named in a will, with D named therein 
to fill any vacancy. A dies and D is asked 
to qualify, but he examines the trus- 
tees’ final accounting up to A’s death, 
and is not convinced that all is well. If 
he accepts the trust he may at once 
step in to a very difficult and possibly 
dangerous relationship with co-trustees, 
who may have participated in the sus- 
pected guilt or negligence of A. B and 
C may be reluctant or unwilling to pur- 
sue A’s estate. B and/or C themselves 
may also be liable for any of a number 
of reasons. With all these potential 
risks a wise man will consider very care- 
fully before accepting a successor co- 
trusteeship. 

Then, again, although a proposed suc- 
cessor trustee may be satisfied his pre- 
decessor or proposed co-trustees have 
not been guilty of any negligence or 
misfeasance, yet the accounting shows 
fabulously high book values for certain 
securities in the trust as compared with 
their present market values. He should 
not be obliged to take over such ridicu- 
lous figures on his books. Many pro- 
bate courts will entertain a petition for 
a realistic readjustment of these values 
to an approximate present market. 

It is wise also to have titles on any 
real property to be included in the fund 
carefully searched in advance. 


Perhaps enough has been said to war- 
rant the conclusion that the status of 
successor fiduciary is one not to be en- 
tered into lightly or inadvisedly, but 
soberly and in the exercise of considered 
judgment. 


FIDUCIARY LAW 


Integration of Gift, Estate, and Income Taxes 


HE proposed complete integration of 

the inheritance and gift taxes seems 
theoretically beyond criticism and is emin- 
ently worthy of legislative experiment. 
Consistency in determining liability to 
transfer and income taxes is desirable, and 
attainable without substantial changes in 
present statutes. Complete integration of 
the income with the gift and death taxes is 
of doubtful validity, and not justified by 
any injustice or difficulty of administration 
which cannot be eliminated by less drastic 
changes. 

These are the conclusions reached by 
Philip F. Sherman, Minnesota Assistant At- 
torney General, in a paper read before the 
National Tax Association meeting in 
October. Mr. Sherman analyzed many cases 
dealing with income, estate, and gift taxes, 
with a view to determining to what extent 
integration—as defined by him, the applica- 
tion of consistent rules—already exists 
either by virtue of statute, regulation or de- 
cision. The following is his summary of a 
few fact situations. 

“Suppose a transfer in trust with power 
to revoke retained by the settlor, to be exer- 
cised only in conjunction with one having a 
substantial adverse interest. It would be 
incomplete for estate tax purposes! but com- 
plete for gift tax purposes,” and perhaps in- 
complete for purposes of taxing the income 
under the Clifford case. Where there is a 
transfer in trust with the power to modify 
vested solely in the trustee, it is complete 
for gift tax purposes,’ and also may be com- 
plete for estate tax purposes,* but the in- 
come remains taxable to the grantor where 
the trustee has no substantial adverse in- 
terest.5 

“Where the grantor reserves the power 
to modify but only in such a way as not to 
benefit himself, the transfer is incomplete 
for gift and inheritance tax purposes,® but 
may be complete so as to relieve the grantor 
from taxation on the income therefrom.? A 
transfer subject to the possibility of a re- 
verter is incomplete for purposes of both 
the gift and inheritance taxes® but the in- 
come is not taxable to the grantors;® unless, 
of course, the control retained by the gran- 
tor is so substantial as to bring it within 
the ruling of Helvering v. Clifford.1® A 
transfer by A to himself and wife as joint 
tenants is complete so far as one-half of the 
property is concerned for both gift!1 and 
income tax purposes but is incomplete to 


the extent that the entire value of the prop- 
erty, if originally purchased by the grantor, 
is included in his estate at death.12 

“A great deal remains to be done if con- 
sistency is to be achieved. Legislative ac- 
tion is of course necessary to the extent that 
consistency cannot be accomplished by ad- 
ministrative or judicial interpretation, but 
it would seem possible, without abandon- 
ing the recognition of a difference between 
capital and income, to approach a more 
unified system by the amendment of exist- 
ing laws, to the advantage of everyone con- 
cerned. 


1. I. R. C. 811(d). 

2. Com’r. v. Prouty, 115 Fed. (2) 337. 

8. Herzog v. Com’r., 116 Fed. (2) 591. 

4. I. R. C. 811(c) (d). 
5. I. R. C. 166. 

6. Sanford v. Com’r., 308 U. S. 39. 

7. Buck v. Com’r., 41 B. T. A. 99; Knapp v. Hoey, 
104 Fed. (2) 99. 

. Helvering v. Hallock, 309 U. S. 106; McLean, 
41 B. T. A. 1266. 

. McLean v. Com’r., 41 B. T. A. 565; affirmed 
on appeal of taxpayer on other grounds in 
120 Fed. (2) 942. 

. 309 U. S. 331. 

. Regs. 79, Art. 2 (8). 

. LR. GC Sil¢e). 


Tax Proposals Re Insurance 


Among the many tax measures being con- 
sidered in Washington are two relating par- 
ticularly to life insurance and which are 
being urged by that group. The first is an 
amendment to Section 811 (g) so that life 
insurance proceeds will be taxed at the 
death of the insured on the basis of reten- 
tion of incidents of ownership rather than 
the payment of premiums as set forth in 
Treasury Decision 5032. 

The other is a proposal that life insur- 
ance earmarked for the payment of estate 
taxes be exempt. 


eS 
Reduction in Bank Failures 


Bank failures are at the lowest level in 
United States history. Leo Crowley, chair- 
man of the Federal Deposit Insurance Cor- 
poration, said in a recent interview that only 
six banks with aggregate total deposits of 
$2,681,000 had failed this year. 

Although the insurance system instituted 
in 1934 has held down bank failures, they 
have been running close to sixty a year. 
Last year, however, the number of failures 
fell to 22. 
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FIDUCIARY LAW 


Decisions 


Assets — Protection—Responsibility 
for Insuring Property — Apportion- 
ment of Premium—Reference to “the 
Wife” Does Not Violate Rule Against 
Perpetuities 


Connecticut—Supreme Court of Errors 


Willis _v. Hendry, 127 Conn. 653. 


This was an action for the construction 
of a will and for the advice of the court 
upon many questions. 


(1) The testator gave his wife the right 
to occupy his house during her life, “she 
paying all taxes thereon and upkeep there- 
of,” or if she elects to sell the property, the 
proceeds are to be invested in a trust fund 
of which she is to receive the income. The 
question arose as to whether the trustee of 
the residuary estate should insure the prop- 
erty against loss by fire, and if so, whether 
the premium should be apportioned between 
the widow and the remaindermen. 


HELD: It is primarily the duty of the 
widow to insure the buildings but if she fails 
to do so, the trustee should insure them 
and charge the premiums to her. Should 
the term of any policy run beyond the life 
of the widow, the portion of the premium 
representing the period after her death 
would be a charge upon the trustees and 
the widow’s estate would be entitled to re- 
imbursement. 


(2) The testator also provided that upon 
the death of his son the trustees are to pay 
two-fifths of the income which the son would 
have received, to “the wife of my said son,” 
and upon her death to “the lawful issue” 
of his son, for a period of twenty-one years, 
in equal shares, per stirpes, and at the ex- 
piration of that period the principal is to 
be paid “to the lawful issue” of his son 
then surviving. If the wife of the son re- 
ferred to was the wife he had when the will 
was made, and the testator died, none of 
these gifts would violate the rule against 
perpetuities because they would vest at the 
latest at the end of twenty-one years after 
the death of a person living when the tes- 
tator died. The question arose as_ to 
whether or not the testator intended by the 
reference to “the wife” of his son, the wife 
he had when the testator died, or meant 
any wife whom he might thereafter marry. 

In the article of the will in question, the 
testator twelve times used the words “the 


wife of my son.” It also appeared that the 
son had married his wife long before the 
death of the testator, and the testator was 
very fond of her and recognized her as hav- 
ing considerable ability in managing his 
son’s affairs. 


HELD: The use of the word “the” in 
itself carried with it the implication of a 
reference to a definite person and the testa- 
tor intended to refer to the wife who was 
living when the testator died. Consequently 
the gift of the income to the son’s wife and 
the gifts over were valid. 


ee 


Distribution — Gifts in Praesenti — 
Time of Determination of Heirs 


Arizona—Supreme Court 


In re: Bazter’s Estate, Rines v. Farmer et al, 
117 Pac. (2nd) 91. 


This is an appeal from an order denying 
a petition of a legatee for a partial dis- 
tribution under the will of the deceased. 


The will authorized and directed the ex- 
ecutor to convert all the property of the 
estate into money and to pay certain sums 
to various legatees as soon after death as 
might be reasonably done without sacrifice 
of property belonging to the estate. The 
rest and residue of the estate, after con- 
version, was directed to be paid to certain 
persons in proportionate shares. 


This controversy is over the portion of 
the moneys of the estate payable under the 
will to the petitioner’s predecessor, one of 
the residuary beneficiaries. This residuary 
beneficiary died intestate prior to the pay- 
ment to him of the legacy, leaving surviv- 
ing his wife, who died without issue after 
assignment had been made to her of the 
portion of the estate in controversy. 


The will provided in part: 


“*** and should any person named in this Will 
as a beneficiary be not living at the time or times 
moneys are payable to him or her under this Will, 
then such moneys shall be paid to their lawful 
heirs.”’ 


HELD: The gift was immediate and 
complete upon the giver’s death. “*** we 
must regard the gift as one in praesenti, 
only its possession and enjoyment being de- 
ferred until funds were available.” 


Holding that if the gift were immediate 
and complete to the residuary beneficiary, 
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he had the right to assign the same to his 
wife, then upon her death to her personal 
representative, the Court said: “It is well 
settled that the time of determining who 
are heirs of a person is the date of his 
death, unless some other time is clearly 
named.” 


ee, ca 


Distribution—Trust Income — Stipu- 
lated Sums—Right to Arrears Out of 
Subsequent Surpluses 


California—District Court of Appeal 


Estate of Chapin, 47 A. C. A. 674, 47 Cal. App. 
2d (Nov. 6, 1941). 


Chapin’s will directed payment of net in- 
come from trust as follows: 


(1) To his wife Mary $450.00 per month 
for life: 


(2) To his son Ralph $100.00 per month 
until termination of the trust, with a pro- 
vision for $50 per month additional during 
periods of illness. 


(3) To three other children, Grace, Ned 
and Alice, $100 per month each; 


(4) To his wife and the four children, 
“In equal shares, the remainder, if any, of 
said net income, until the termination of 
this trust, any such remainder of said net 
income to be paid to each such beneficiary 
at the end of each calendar year.” 


(5) If there was not sufficient net in- 
come to make all the above payments, the 
specified net income to Mary and Ralph 
“shall be fully paid, and the remainder of 
said net income shall be paid monthly, in 
equal shares,” to the three children men- 
tioned in (3). 

(6) If there was not sufficient income 
to pay two-thirds of the income provided 
for Mary and Ralph, the trustees were di- 
rected to deduct from corpus enough to 
insure a monthly payment of $250 to Mary 
and $100 to Ralph, and an additional $50 to 
Ralph in case of illness. 


The income proved to be insufficient to 
pay either Mary or Ralph the $450 or $100 
(or $150) provided for them respectively. 

The trial court construed the trust as 
requiring a monthly division of income and 
as not contemplating, if in any calendar 
months the net income was insufficient to 
make the payments directed in the will, that 
in any future months such arrearages 
should be made up to the beneficiaries who 
did not theretofore receive it; also, as not 
contemplating that income received in any 
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month should be accumulated to pay deficits 
that might occur subsequently. 


HELD: Affirmed. 


NOTE: The provisions of paragraph Fifth seem in- 
consistent with the court’s conclusion, as the testator 
apparently intended that Mary and Ralph were to be 
paid in full before there was any ‘“‘remainder of said 
net income” to be paid monthly or otherwise. 


The decisions generally support the right of the 
primary beneficiary to payment in full under com- 
parable circumstances. Re Chauncey, 119 N.Y. 77, 
23 N.E. 448, 7 L.R.A. 361 (1890); Re Alice C. 
Smith’s Will, 19 N.Y.S. 2d 659 (1940); Spencer v. 
Spencer, 38 App. Div. 403, 56 N.Y.S. 460 (1899); 
Re Kohler, 96 Misc. 433, 160 N.Y.S. 669 (Surr., 
1916); Crew v. Pratt, 119 Cal. 131, 51 P. 44 
(1897); Chicago Title € Trust Co. v. Morey, 281 Ill. 
App. 219 (1935); Re Lowrie’s Estate, 294 Mich. 298, 
293 N.W. 656 (1940); First National Bank v. Levy, 
123 N. J. Eq. 21, 195 A. 820 (1938); Cochrane v. 
Walker, 4 Dem. Surr. 164 (N. Y., 1885); Stewart v. 
Chambers, 2 Sandf. Ch. 382 (N. Y. Ch., 1845); 
Reed’s Estate, 236 Pa. 572, 85 A. 15, Ann. Cas. 
1914A, 208 (1912); Rudolph’s Appeal, 10 Pa. 34 
(1848) ; Jesseph v. Westerberg, 94 Wash. 602, 162 P. 
1004 (1917). 

The test is, did the testator intend to make the stip- 
ulated periodical sums a charge (a) against the in- 
come for that period only, or (b) against the income 
generally? The fact that there is a gift over of sur- 
plus income is a circumstance somewhat unfavorable 
to construction (b), but is by no means conclusive. 
The true rule seems to be that arrears are to be paid 
from subsequent surpluses unless a contrary intent 
is shown. See Reed’s Estate and First National 
Bank v. Levy, supra. 


a 


Distribution — Validity of Spend- 
thrift Trusts 


Nebraska—Supreme Court 
Beals v. Croughwell, 299 N. W. 638. 


A bequest was made in trust to be paid to 
a nephew five years from testatrix’ death, 
“if upon that date he owes no debts which 
may be enforced against him by legal pro- 
cess.” 

HELD: The testatrix had the right to 
dispose of her property as she saw fit. “The 
creation of a spendthrift trust is not, under 
the law, prohibited in Nebraska.” 

Such a trust is not void although it car- 
ries the suggestion that the beneficiary may 


avoid his legal obligations by resort to bank- 


ruptey proceedings. Restatement, Trusts, 
sec. 159. 


a , en 


Several New York banks have obtained 
stockholders’ approval of a by-law providing 
for reimbursement of directors and officers 
in suits brought against them in their of- 
ficial capacity, where no negligence is 
proved against them. This action was 
taken pursuant to new Sec. 27a, General 
Corporation Law. 
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Powers—Appointment — When Valid 
and When Exhausted by Exercise 
Thereof 


Ohio—Supreme Court 


The Central Trust Company, Appellee v. Watt, 
et al, Appellees; Dartmouth College, Appellant, 
139 O. S. 50, (Decided December 3, 1941). 


Donor during his lifetime created a living 
trust reserving the net income to himself 
during his lifetime and likewise reserving 
broad powers in the handling and manage- 
ment of the trust estate. The instrument 
further provided that in event of the donor’s 
death without his having designated the ul- 
timate beneficiary the accumulated trust 
fund upon the death of his wife should be 
transferred and delivered “to such institu- 
tion, charity, corporation, individual, or in- 
dividuals, as my said wife shall, before her 
death, designate in a writing addressed to 
and delivered to said Trust Company.” 


The donor did not during his lifetime 
designate the ultimate beneficiary to the 
Trustee and after his decease his wife did so 
designate the ultimate beneficiary in ac- 
cordance with the wishes expressed to her 
in a letter left by the donor. Some years 
thereafter the wife by another writing ad- 
dressed to the Trustee attempted to alter 
the designation of the ultimate beneficiary. 


The Court after finding that despite the 
reservations to the donor in his lifetime a 
valid trust was created held as follows re- 
garding the power of appointment: 


“The fact that a power of appointment is made 
in a trust deed to be exercised after the donor’s 
death, rather than through the medium of a will, 
does not alone make it testamentary in character 
or void. 

“Where a trust instrument which provides for 
certain life estates and then provides that, in de- 
fault of a different designation of an ultimate 
beneficiary by the donor himself in his lifetime 
or by the donee of a power named by the donor 
to be exercised after the death of the latter and 
during the lifetime of the former, a certain desig- 
nated beneficiary shall become the remainderman 
of the trust estate, such remainderman acquires a 
vested interest in the trust subject to be divested 
by the donor during his lifetime or by his donee 
exercising the power after the death of the donor. 


‘“‘Where a vested remainder in a trust fund is 
granted to a particular person by the instrument 
creating the trust, subject to the contingency of 
a divesting or revocation thereof by the exercise 
of a power of appointment in the same instru- 
ment, the creation of such remainder is valid and 
not testamentary in character. 


“Where a remainder is created in a definite 
beneficiary subject to the exercise of a power of 
appointment, the donee having the mere option to 
appoint another or not as he sees fit, the class 
of permissible appointees is not required to be 
definite and certain, provided a definite person is 
ultimately designated by the donee of the power. 
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“Where a donor confers on the donee a power 
to appoint with the right to revoke the initial or 
several successive appointments, nevertheless, if 
the donee exercises the right by making an ap- 
pointment in the manner provided in a will or 
trust instrument, without reserving the right to 
revoke, he may not thereafter revoke and make a 
new appointment.” 


a 


Powers — Limitations — Power of 
Trustee to Compromise — Compensa- 
tion for Management of Business— 
Payment in Escrow 


Massachusetts—Supreme Judicial Court 
Kinion v. Riley, 1941 A.S. 1773; November 25, 
1941. 


Various questions arose on a trustees’ 
account. The first was in reference to a 
compromise settlement made by the trustees. 
In an effort to retrieve assets to make up 
a shortage caused by a former trustee they 
took over his coal business from his com- 
mon law assignee, agreeing to pay the 
latter $2,000 in the settlement. 

HELD: A trustee has a right under 
appropriate circumstances to compromise 





claims by and against the trust. Here there 
was no question but that the compromise 
was made in good faith and in the exer- 
cise of sound discretion, and no evidence 
that the trustees were not justified in mak- 
ing the settlement. Hence the payment by 
them should be approved. 

There was a further payment to an at- 
torney of the former trustee in connection 
with the latter’s accounts. Payment of this 
was part of the compromise above outlined. 

HELD: While ordinarily a trustee can- 
not bind the trust for the payment of ser- 
vices rendered in the preparation of the 
accounts of a prior trustee, it was proper 
in this case, as it was part of the com- 
promise settlement. 

There was also a question as to the com- 
pensation of the trustees. They had, with 
the acquiescence of parties interested, con- 
ducted the coal business for several years, 
thinking they could sell it as a going bus- 
iness, but they were not successful. The 
auditor found that they acted in an honest 
endeavor to take what seemed to them the 
most practical course. 

HELD: They were not to be held re- 
sponsible for honest errors of judgment, 
and as it did not appear that they did not 
exercise sound judgment and reasonable 
skill, they were entitled to fair and reason- 
able compensation; and the amounts fixed 
by the probate court were proper. 

In this case the trustees showed the pay- 
ment of their compensation in their ac- 
counts, but instead of actually taking it 
themselves they paid it to their attorney to 
be held in escrow for their benefit. The 
contestants claimed the judge could not 
pass upon the compensation because it had 
not in fact been paid. 

HELD: The method used was unobjec- 
tionable. The accountants had parted with 
the actual possession of the money and the 
judge could consider the amounts as paid 
and pass upon the compensation claimed by 
them. (Note: In this case the judge re- 
duced the amounts claimed by them.) 


a 


Taxation — Estate — Constitution- 
ality of State Law Respecting Appor- 
tionment of Federal Estate Tax 


New York—Court of Appeals 


Matter of Del Drago (decided November 27, 1941) 
N. Y. L. J. December 5, 1941. 


Section 124 of the New York Decedent 
Estate Law provides that both Federal 
and State death taxes be equitably allocated 
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and apportioned, in the absence of a con- 
trary direction by the testator. 

HELD: (three judges dissentinng) that 
the statute so far as it calls for apportion- 
ment of the Federal Estate Tax is uncon- 
stitutional as violative of the uniformity 
and supremacy clauses of the Federal Con- 
stitution. The state’s right to taxation is 
subordinate to that of the Federal Govern- 
ment, and. when the latter has acted in a 
particular field, the full import and all 
the implications of the Federal act must 
control. 

Section 124 of the Decedent Estate Law 
and section 249-t of the New York State 
Tax Law are repugnant to the provisions 
of the Federal law which require the pay- 
ment of the Federal Estate Tax (with re- 
spect to all property included within the 
gross estate) from the testamentary es- 
tate, if sufficient. Therefore, so far as the 
New York statutes require the apportion- 
ment of the Federal Estate Tax, they are 
ineffective. 

_——————_Q—______ 


Taxation — Income — Recovery from 
Trustee of Income Tax Paid by Bene- 
ficiary under Mistake 


Massachusetts—Supreme Judicial Court 
Blair v. Claflin, 1941 A. S. 1621; October 31, 1941. 


P was entitled to an annuity of $20,000 
from a trust, the remainder to go to certain 
charities on her death. During the years 
in question (1926-1935) the annuity was in 
fact paid from income, although not so lim- 
ited by its terms. At that period the Fed- 
eral tax authorities insisted that a benefi- 
ciary pay the tax on the payments received 
by him which were derived from the income 
of the trust. The trustee so informed P, 
and she paid the tax. 

Subsequently the Supreme Court held that 
in the case of a definite annuity, payable from 
either capital or income, the tax should be 
paid by the trustees. P obtained a refund 
for the years 1934 and 1935, but could not 
go farther back. She accordingly brought 
suit against the trustee to recover the taxes 
paid by her for the earlier period on the 
ground that they were paid under a mistake. 

HELD: She could not recover, as the 
real mistake was the one made by the Com- 
missioner of Internal Revenue. The trus- 
tee was not at fault; he merely informed 
P of the regulations made by the Commis- 
sioner. What taxes she paid were her own 
affair. The Commissioner would not have 
accepted payment from the trustee, but 
would have demanded them of her. 
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